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Dear Mr. Noble:
This firm serves as counsel for the Commission on Presidentiai Debates (the “CPD”).

On May 2, 2000, the CPD filed a comprehensive response to the complaint filed in MUR
4987 by Patrick J. Buchanan, The Reform Party of the United States of America, Pat Choate,
Buchanan Reform and Angela M. Buchanan (collectively, the “Reform Party”). On June 8,
2000, the CPD was served with a complaint filed in MUR 5021 by Mary Clare and Bill
Wohlford, two individual members of the Reform Party.

The complaints in MURs 4987 and 5021 set forth very similar allegations concerning the
CPD and its Nonpartisan Candidate Selection Criteria for 2000 General Election Debate
Participation, although the two complaints offer different suggestions for alternative selection
criteria. The Reform Party urges that debate participation should turn on eligibility for general
election funding (as well as constitutional eligibility and ballot access). The Wohlfords suggest
that a requirement for campaign spending by a certain date, ¢.g., $500,000 by Labor Day, would
be a desirable replacement for the CPD’s current criterion that looks to a candidate’s position in
well-respected public opinion polls at around that same time.

The CPD’s May 2, 2000 response filed in MUR 4987, including supporting declarations,
responds fully to the allegations now repeated in the complaint in MUR 5021, That response
addresses CPD’s prior service as a general election debate sponsor, the educational purposes for
which the CPD plans to sponsor debates in 2000, and the specific nonpartisan reasons underlying
its adoption of its Candidate Selection Criteria for 2660. Accordingly, in response to the
complaint filed in MUR 5021, the CPD respectfully submits herewith a complete copy of its
May 2, 2000 response in MUR 4987, with all supporting material.
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For the reasons set forth in the attached materials, the CPD respectfully urges that the
Commissicn find that the compiaint filed by Mary Clare and Bili Wohiford fails to set forth a
possible violation of the Act.

Respectfully submitied,

ROSS, DIXON & BELL, L.L.P.

o c\Q,,W//f:”

K. loss
y L. McGraw
LKL/SLM:rth
Enclosures
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Dear Mr. Noble:

This firm serves as counsel for the Commission on Presidential Debates (the “CPD").
We respectfully submit this response on behalf of the CPD to the complaint filed by Patrick J.
Buchanan, The Reform Party of the United States of America, Pat Choate, Buchanan Reform

and Angela M. Buchanan (collectively, the “Reform Party™).!

INTRODUCTION AND OVERVIEW
The sole mission of the nonpartisan CPD is to ensure, for the benefit of the American
electorate, that general election debates are held every four years among the ieading candidates

for the offices of President and Vice President of the United States. The CPD is proud of its
record of public service in sponsoring televised debates among the leading candidates in each of

the last three presidential general elections, and the CPD looks forward to the debates it is

planning for the fall of 2000.

The goal of the CPD's debates is io afford the members of the public an opportunity to
sharpen their views, in a focused debate format, of those candidates from among whom the next
President and Vice President will be selected. In each of the last two elections, there were over

' Along with this response, we submit Declarations from the following individuals:
(1) Janet H. Brown, Executive Director of the CPD (attached as Exhibit 1} (2) Dorothy S.
Ridings, Member of the CPD Board of Directors and former President of the League of Women
Voters (attached as Exhibit 2); and (3) Dr. Frank Newport, Editor-In-Chief of the Gallup Poll

(attached as Exhibit 3).
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one hundred declared candidates for the Presidency, excluding those seeking the nomination of
one of the major parties, and the same is true for the current election. During the course of the
campaign, the candidates are afforded many opportunities in a great variety of forums to advance
their candidacies. In order most fully and fairly to achieve the educational purposes of its
debates, the CPD has developed nonpartisan, objective criteria upon which it wili base its
decisions regarding selection of the candidates to participate in its 2000 debates. The purpose of
the criteria is to identify those candidates, regardiess of party. who realistically are considered to
be among the principal rivals for the Presidency.

In connection with the 2600 general election. the CPD announced, on January 6, 2000,
that it will apply three criteria to each declared candidate to determine whether that candidate
qualifies for inclusion in one or more of the CPD's debates.” As in prior election cycles, the
CPD’s Criteria examine (1) constitutional eligibiiity, (2) ballot access, and (3) electoral support.
The CPD will invite to participate in its debates any candidate, regardiess of party, who satisfies
the three criteria.

The criteria reparding constitutional eligibility and batlot access are very similar to the
corresponding criteria employed by the CPD in prior election cycles. In prior election cycles.
CPD’s criterion regarding electoral support provided for CPD to evaluate and weigh a series of’
enumerated factors in order to identify those candidates with a “realistic chance of being
elected.” This standard was challenged in 1996 by Perot 96 and the Natural Law Party as not
“objective™ as required by 11 CFR § 110.13(c) (the “1996 Complaints™). The CPD defended s
criteria vigorously, and the Federal Election Commission (the “FEC”) expressly held in MURs
4451 and 4473 that the CPD’s 1996 criteria and debate sponsorship were fully in accordance
with the requirements of the federal election laws.’

After each ¢lection cycle, the CPD has undertaken a thorough review of all aspects of the
debates. including its candidate selection criteria, and the CPD undertook such a review after the
1996 debates. The CPD concluded that, despite the comfort that would come from remaining
with the criteria that already had withstood very pointed attack, it would not refrain from
modifying those criteria if to do so would enhance its contribution to the electoral process. For
this reason, the CPD has adopted for 2000 an approach to the criterion addressing the required

* The CPD's Nonpartisan Candidate Selection Criteria for 2000 General Election Debate
Participation (“Criteria™) are attached at Tab F to the Declaration of Janet H. Brown (hereafter
“Brown Declaration™) (attached as Exhibit 1).

¥ See April 6. 1998 Statement of Reasons dismissing MURs 4451 and 4473 (hereafter
“Statement of Reasons”) (attached at Tab E to Brown Declaration) at | (setting forth the FEC's
reasons for its February 24, 1998 finding that there was “no reason to believe that the {CPD]
violated the law by sponsoring the 1996 presidential debates or by failing to register and report
as a political committee™).
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level of electoral support that is intended to be clearer and more readily understood than
experience demonstrated was the case with the prior criterion. Rather than weigh a series of
enumerated indicia to identify these candidates with a “realistic chance of being elected,” the
streamlined criterion for 2000 sets forth a bright line standard with respect to electoral support.
The criterion requires that eligible candidates have a level of support of at least fifteen percent of
the national electorate as determined by five selected national public opinion polling
organizations, using the average of those organizations’ most recent publicly-reported results at
the time of the CPD’s determination of eligibility before each debate.

Although the Reform Party’s Complaint adopts a scatiershot approach, the complaint is
principally a challenge to this third criterion. The Reform Party’s rather surprising position is
ihat it is improper even to consider level of electoral support when identifying the candidates to
be invited to debate. See Reform Party’s March 20, 2000 complaint (hereafter, the “Complaint’™)
at 4 (“support for a candidate in the national electorate prigr to the debates is not reasonably
related to the selection of candidates for the debates™)(emphasis in original). However, in what
appears to be a rather blatant inconsistency, the Reform Party urges in the Complaint that the
CPD be ordered to invite to its debates any candidate eligible for general election funding,
because such efigibility actually is the appropriate measure of pre-debate electoral support. The
Reform Party presents this standard as the only legally permissible standard, although the
Complaint sheds little light on why this 1s so under the pertinent regulations.

The Reform Party’s position is without legal suppert, and the CPD's criteria are wholly
in accord with applicable law. Contrary to the Reform Party’s position, there is not but one
acceptable approach to candidate selection criteria. The FEC explained when adopting its
regulations that “[t]he choice of what objective criteria to use is largely left to the staging
organization . .. ." 60 Fed. Reg. 64,260, 64,262 (Dec. 14, 1995). Moreover, the FEC has
explained (1) that it is entirely appropriate for the criteria to include a measure of “candidate
potentiai” or electoral support; and (2) that polling data is an appropriate measure of such
potential or support. See Statement of Reasons at 8. Eligibility for generat election funding,
even if it would be an acceptable measure of electoral support, simply is not the only legally
acceptable measure of such support.*

* in fact, in the CPD’s judgment, eligibility for general election funding is a highly flawed
measure of electoral support. It is premised on the results of the previous election and not at all
on the level of present public interest in the candidates running for office. Accordingly, it is
potentiaily underinclusive to the extent it would automatically exclude a new candidate with
significant national support if that candidate is not the nominee of a party eligible for funding
based on the prior election. At the same time, it is potentiaily overinclusive to the extent it
would automatically include a candidate with marginal present national public support solely
because that candidate is eligible for federal funding based on the results of an election held four
vears carlier. The CPD determined that current pofling data is a superior measure of present
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The CPD’s criteria are preestablished and objective, are reasonable, have not been
adopted to bring about a preordained result or for any partisan or improper purpose, and
otherwise are proper. For these reasons, all as explained more fully below, the CPD respectfully
requests that the FEC find that there is no reason to believe any violation of the federal efection
laws has occurred and that the Complaint be dismissed.

i BACKGROUND

A. The Commission ot Presidential Debates

The 1984 presidential election campaign focused national attention on the role of debates
in the electoral process. Specifically, although face-to-face debates between the leading
presidential candidates ultimately were held in 1984, they were hastily arranged, virtually at the
last minute. after an extended period of sporadic negotiations between representatives of the
nominees of the Republicans and Democrats, President Ronald Reagan, and former Vice-
President Walter Mondale. The uitimate decision to hold debates during the 1976 and 1980
general election campaigns tollowed a similar flurry of eleventh-hour negotiations among the
leading candidates. In 1964, 1968 and 1972. such last-minute jockeying resulted in no
presidential debates at all during the general election campaign. Thus, the 1984 experience
reinforced a mounting concern that, in any given election, voters could be deprived of the
opportunity to observe the leading candidates for President debaie each other.”

Fotlowing the 1984 election, therefore. two distinguished national organizations, the
Georgetown University Center for Strategic and International Studies and the Harvard University
[nstitute of Politics, conducted separate, detailed studies of the presidential election process
generally. and of the role of debates in that process specifically. The reports produced by these
two independent inquiries found. inter alia, that: {1) debates are an integral and enhancing part
of the process for selecting presidential candidates: {2) American voters expect debates between
the leading candidates for President; and (3) debates among those candidates should become
institutionalized as a permanent part of the electoral process. Both the Georgetown and Harvard
reports recommended that the two major political parties endorse a mechanism designed to
ensure, to the greatest extent possible, that presidential debates between the leading candidates
be made a permanent part of the electoral process. Brown Declaration, §§ 9-10.

‘ (continued)
public interest in and support for a candidacy. See Brown Declaration, 1§ 34-36; Declaration of
Dorothy S. Ridings (hereafier “Ridings Declaration™) (attached as Exhibit 2), 99 10-12.

" See generally N. Minow & C. Sloan. For Great Debates 21-39 (1987); Commission on
National Elections. Electing the President: A Program tor Reform 41-42 (R.E. Hunter ed. 1986);
Swerdlow. The Strange -- and Sometimes Surprising -- History of Presidential Debates in
America. in Presidential Debates 1988 and Beyond 10-16 (J. Swerdlow ed. 1987).
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In response to the Harvard and Georgetown studies, the then-chairmen of the Democratic
and Republican National Committees jointly supported creation of the independent CPD. Brown
Declaration. 99 9-11. The CPD was incorporated in the District of Columbia on February 19,
1987. as a private, not-for-profit corporation to “organize. manage. produce, publicize and
support debates for the candidates for President of the United States.™ 1d. 9 3. The CPD has
been granted tax-exempt status by the Internal Revenue Service under § 501(¢)(3) the Internal
Revenue Code. [d.

The CPD Board of Directors is jointly chaired by two distinguished civic leaders, Frank
J. Fahrenkopf. Jr. and Paul G. Kirk, Jr. Id. §6. While Messrs. Kirk and Fahrenkopf served as
chairmen of the Democratic and Republican National Committees. respectively, at the time the CPD
was formed. they no longer do so. Id. § 11. In fact, no CPD board member is an officer of either
the Democratic or Republican National Committees. Id. The CPD’s Board members come from a
variety of backgrounds. and while some are identified in one fashion or another with one of the
major parties (as are most civic leaders in this couniry). that certainly is not the case for all of the
CPD Board members. [d.: Ridings Declaration, q 1.°

The CPD receives no funding from the government or any political party. Id. 9 5. The
CPD obutains the funds required 1o produce its debates every four years and te support its ongoing
voter education activities from the communities that host the debates and. 10 a lesser extent, trom
corporate and private donors. Id. The donors have no input into the management of any of the
CPD’s activities and have no input into the process by which the CPD selects debate participants.
Id.

The CPD sponsored two presidential debates during the 1988 general election, id. 4 19;
three presidential debates and one vice presidential debate in 1992, 1d. 9 22 and two presidential
debates and one vice presidential debate in 1996, id. 9 30.

® The Reform Party has chosen to include in its Complaint a series of false allegations also
included in the 1996 Complaints, which as noted, were dismissed. The Reform Party’s
Complaint’s claims to the contrary notwithstanding, the CPD is not controlled by the two major
political parties, nor has it been operated for the purpose of strengthening the major parties. While
the CPD’s creation was enthusiastically supported by the then-chairmen of the major parties, it was
formed as a separate and independent corporation. Before the CPD began its operations in earnest.
there were. as the Reform Party notes. isolated references to the CPD as a “bi-partisan” effort. See,
e, Reform Party Complaint at 14-15. In context, however, such references spoke only to the
efforts of the CPD’s founders to ensure that it was not controlled by any one political party, not an
eftort by the two major parties to control the CPD’s operations or to exciude debate participation by
non-major party candidates in CPD-sponsored debates. Those claims also ignore the CPD’s history
of scrupulously establishing and applying nonpartisan criteria for the selection of participants in its
debates. Brown Declaration, 99 12-18, 20-23. 25-27 and 31-33.
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In connection with the 2000 general election campaign, the CPD has formulated and
announced plans to sponsor three presidential debates and one vice presidential debate, and the
CPD and the communities hosting the debates already have spent considerable time, effort and
funds to prepare tor those events. Id. 9910 & 42. The CPD’s debates have been viewed by tens
of millions of Americans. and have served a valuable voter-education function. Id. 94. In
addition, the CPD has undertaken a number of broad-based, nonpartisan voter education projects
designed to enhance the educational value of the debates themselves, and is presently involved in
a project designed to increase the educational value of the debates through interactive activities
on the Internet. Id. 9 41.

B. The CPD's Sponsorship of Debates in 1988, 1992 and 1996

Among the background allegations in the Reform Party Complaint are attacks -- taken from
the 1996 Complaints -- on various aspects of the CPD’s sponsorship of debates in 1988, 1992 and
1996." None are new, and all are meritless.

With respect to the 1988 debates. the Complaint repeats baseless allegations that, somehow,
an agreement between the Bush and Dukakis campaigns (addressing various production issues)

" The CPD. of course, is hardly alone among debate sponsors that have faced a challenge to
their candidate selection decisions. See, e.2., Arkansas Educ. Television Comm'n v. Forbes. 323
U.S. 666 (1998) (upholding exclusion of independent congressional candidate from debate
sponsored by public broadcaster); DeBauche v. Trani, 191 F.3d 499 (4th Cir. 1999), cert. denied.
120 S. Ct. 1451 (2000) (upholding exclusion of minor party gubernatorial candidate from debate
sponsored by local radio station); Marcus v. fowa Public Television, 150 F.3d 924 (8th Cir.
1998). cert, denied, 525 U.S. 1069 (1999); (upholding exclusion of third-party congressional
candidate from debate sponsored by public broadcaster); Chandler v, Georgia Public
Telecommunications Comm’n, 917 F.2d 486 (11th Cir. 1990) (rejecting efforts by third-party
candidate for lieutenant governor to participate in debate sponsored by public broadcaster), rev’g
749 F. Supp. 264 (N.D. Ga.), cert. denied, 502 U.S. 816 (1990); Johnson v. FCC, 829 F.2d 157.
160 (D.C. Dir. 1987) (rejecting efforts of third-party presidential and vice-presidential candidates
to prohibit the televising of debates sponsored by the League of Women Voters, from which they
were excluded): Kaczak v. Grandmaison, 684 F. Supp. 763, 764 (D.N.H. 1988) (upholding state
political party's exclusion of candidate from primary debate); Martin-Trigona v. University of
New Hampshire, 685 F. Supp. 23, 25 (D.N.H. 1988) (upholding state university's exclusion of
candidate from primary debate); In re Complaint of LaRouche Campaign, MUR 1659 (Federal
Election Commission May 22, 1984) (denying independent candidate’s efforts to join primary
debate sponsored by the League of Women Voters); In re House Democratic Caucus, MUR 1617
(Federal Election Commission May 9. 1984) (upholding Dartmouth College’s exclusion of
candidate from primary debate): see also Kay v. New Hampshire Democratic Party, 821 F.2d 31.
33 (st Cir. 1987) (upholding state political party’s exclusion of presidential candidate from

party forum).
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rendered the debates a fraud and a “hoodwinking of the Amenican public.” Complaintat 17. In
fact. the 1988 debates. in which distinguished journalists including Jim Lehrer, Peter Jennings,
Bernard Shaw and Tom Brokaw participated, Brown Declaration, § 19, were widely praised. For
example. the Wall Street Journal noted, afier the first of the CPD’s 1988 presidential debates, that
“the ‘no-issues’ campaign issue is dead: by the time the debate finished, voters knew they had a
clear-cut choice.”™ Wall St. J.. Sept. 27. 1988, §1. at 34. The Baltimore Sun asserted that the first
Bush-Dukakis encounter was a “Gold Medal Debate™ and “the best presidential debate in history.”
Baltimore Sun, Sept. 26, 1988. §A. at 6. Nationally syndicated columnist David Broder wrote that
the debates provided the voters the “invaluable experience of watching the presidential and vice
presidential candidates engage each other -- and panels of journalists™ and further opined that
sponsorship of future debates by the CPD “ought to be continued.” Wash. Post. Nov. 9, 1988, §A,
at 15.

With respect to the 1992 debates. in which the CPD invited Ross Perot and Admiral James
Stockdale to participate. the Reform Party alleges that the CPD first decided not to include
Mr. Perot and Admiral Stockdale in its debates, but later reversed itself because the major party
candidates so insisted. Sge Complaint at 17-18. This is simply false. The CPD’s initial decision
not to incfude the Reform Party candidates was made at a time when Mr. Perot had withdrawn from
the race. Afier Mr. Perot re-entered the race. just prior to the first debate. the CPD’s independent
Advisory Committee reapplied its nonpartisan debate criteria and concluded that an invitation
should be extended to Mr. Perot and his running mate. Brown Declaration, 4 21 23 The CPD
made very clear to the major party candidates that it would only agree to sponsor debates that were
consistent with its voter education purposes and its candidate selection criteria, even if that meant
the 1992 debates would be conducted by another sponsor. See October 6 and 7, 1992
correspondence to campaigns (attached at Tab A to Brown Declaration).

With respect to 1996, the Reform Party claims that the CPD and the major parties
“contrived™ to keep Mr. Perot out of the CPD's debates in 1996. Aside from a statement by
George Stephanopolous that President Clinton's campaign did not want Mr. Perot in the
debates, Complaint at 18, the Reform Party cites to no evidence for its charge, and there is
none. As in 1988 and 1992, the CPD followed the recommendation of an independent
Advisory Committee with respect to whom to invite to its debates. Brown Declaration.
€26. The major party campaigns had no input into that decision. I1d. §39. The Reform

® The Reform Party describes Mr. Perot’s support prior to the 1992 debates as “7% of the
electorate.”™ Complaint at 18. In fact, prior to his July 1992 withdrawal, his support had been as
high as 38%. and some polls taken prior to the CPD’s decision showed his support at 17-20%. See
October 2, 1992 Washington Post article noting that in June 1992, Perot’s support had been as high
as 38%; Gannett/Harris poll from September 21-23, 1992, showing Perot at 20%; Time/CNN poll
from September 22-24, 1992, showing Perot at 17%. See also Brown Declaration, § 24.
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Party's cfaim that the major parties had influence into the promulgation of the CPD’s criteria
has no basis whatsoever. [d.”

<. The CPD’s Promulgation of Objective Candidate Selection Criteria for its
2000 Debates

The specific voter education purpose of the CPD’s debates is to bring before the
American people. in a debate, the leading candidates for the Presidency and Vice-Presidency.
Brown Declaration. § 32: Ridings Declaration. § 7. In any given presidential election year. there
are scores of declared non-major party presidential candidates, including over 110 in 2000. See
FEC's 2000 Presidential Address List,” as of March 31, 2000. Accordingly, virtually from its
inception. the CPD recognized the need to develop nonpartisan criteria to ensure that it identifies
all of the candidates in a particular election year who, regardless of party affiliation and in light
of the educational goals of the CPD’s debates, properly should be invited to participate in those
debates. Brown Declaration, 99 12-15.

An organization that seeks to sponsor a general election debate among leading candidates
for the Presidency taces enormous challenges. No candidate is obliged to debate, and there is a
significant risk that a leading candidate would not agree to share the debate stage with a
candidate who enjoys only modest levels of national public support. Ridings Declaration. 9 7.
Thus. a debate sponsor’s legitimate goal in formulating its candidate selection criteria is to be

? The FEC rejected these same allegations when advanced in the 1996 Complaints,

Absent specific evidence of a controlling role in excluding Mr. Perot, the fact the ~
Committees may have discussed the effect of Mr. Perot’s participation on their
campaigns is without legal consequence. There certainly is no credible evidence to
suggest the CPD acted upon the instructions of the two campaigns to exclude

Mr. Perot. To the contrary, it appears one of the campaigns wanted to include

Mr. Perot in the debate. . .. In fact, CPD’s ultimate decision to exclude Mr. Perot
{and others} only corroborates the absence to any plot to equally benefit the
Republican and Democratic nominees to the exclusion of all others.

Statement of Reasons at 11.

' The League of Women Voters’ experience in connection with the 1980 presidential
debates demonstrates that these concerns and challenges are very real. In that year, the League
invited President Carter, Governor Reagan and independent candidate John Anderson to debate.
President Carter refused to participate in a debate that included the independent candidate. See
Ridings Declaration, 9% 4-7. See also Fulani v, Brady, 935 F.2d 1324, 1329 (D.C. Cir. 1991)
(noting that it is uncertain whether the major party candidates would agree to debate candidates
with only modest levels of public suport), cert. denied, 502 U.S. 1048 (1992).
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sufficiently inclusive so that any candidate properly considered a leading candidate is invited to
debate, but not so inclusive that one or more of the candidates in whom the public has
demonstrated the greatest level of interest and support refuses to debate. Given that the purpose
of the CPD’s debates is to afford the voting public an opportunity to sharpen their views.'in a
debate format. of the principal rivals for the Presidency. the absence of one of the leading
candidates would dramatically undercut the educational purpose of its debates. Id. The CPD
adopted its candidate selection criteria for the debates it hopes to sponsor in 2000 with the
foregoing considerations in mind. as well with the goal of adopting criteria that would be clear
and readily understood by the public. Id. § 8.

The CPD’s 2000 Criteria were adopted afier substantial evaluation and analysis of how
best to achieve the CPD’s educational purpose. Ridings Declaration, § 8. Contrary to what the
complainants have claimed. the CPD’s 2000 Criteria were not adopted with any- partisan or
bipartisan purpose. They were not adopted with the intent to keep any party or candidate from
participating in the CPD’s debates or to bring about a predetermined result.!' Rather, the Criteria
were adopted to further the legitimate voter education purposes for which the CPD sponsors
debates. Id.; Brown Declaration, §9 31-33. Although it would have been easier in some respects
simply to employ again in 2000 the criteria that already had withstood legal challenge in 1996.
the CPD recognized from the experience in 1996 that its contnibution to the electoral process
would be enhanced by adopting criteria that were clearer and simpler, and the application of
which would be very straightforward. Ridings Declaration. § 9.

The 2000 Criteria include the following three factors:

. Evidence of Constitutional Eligibility: The CPD’s first criterion
requires satisfaction of the eligibility requirements of Article I,
Section | of the Constitution. The requirements are satisfied if the
candidate: a)is a least 35 years of age; b} is a Natural Born Citizen of
the United States and a resident of the United States for fourteen years;
and c) is otherwise eligible under the Constitution.

"' Additionally, as noted in the FEC’s Statement of Reasons dismissing Perot *96’s
Complaint, a key to assessing whether debate criteria are objective pursuant to the FEC’s
regulations is whether the participants are “pre-chosen” or “preordained.” Statement of Reasons
at9. The CPD’s 2000 Criteria have not been applied vet, and the results of that future
application depend on the state of public opinion at the time the Criteria ase applied. In contrast,
if the CPD were to employ a general ¢lection federal funding criteria, as urged by the Reform
Party, the debate participants would have been selected as soon as the criteria were determined.
because decisions about funding have already been made.
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2. Evidence of Ballot Access: The CPD’s second criterion requires that
the candidate qualify to have his/her name appear on enough state
ballots to have at least a mathematical chance of securing an Electoral
College majority in the 2000 generai election. Under the Constitution,
the candidate who receives a majority of votes in the Electoral College
(at least 270 votes), regardless of the popular vote, is elected President.

3. Indicators of Electoral Support: The CPD’s third criterion requires
that the candidate have a level ot support of at {east 15% (fifteen
percent ) of the national electorate as determined by five selected
national public opinion polling organizations, using the average of
those organizations' most recent publicly-reported results at the time
of the determination. .

- See 2000 Criteria (attached at Tab B to Ridings Declaration).

With respect to the application of the criteria, the CPD has made the following statement
in the 2000 Criteria document:

s The CPD’s determination with respect to participation in the CPD’s first-
scheduled debate will be made atter Labor Day 2000, but sufficiently in advance
of the first-scheduled debate to allow for orderly planning. {nvitations to
participate in the vice-presidential debate will be extended to the running mates of
each of the presidential candidates qualifying for participation in the CPD’s first
presidential debate. Invitations to participate in the second and third of the CPD’s
scheduled presidential debates will be based upon satisfaction of the same
multiple criteria prior to each debate.

1d,

To assist in the implementation of its criterion regarding electoral support, the CPD has
retained Dr. Frank Newport, Editor-in-Chief of the Gallup Poll. Brown Declaration, 9 37. The
CPD has announced that in order to apply its 2000 Criteria, it will consider the publicly-reported
results from the folfowing national opinion polling organizations: ABC News/Washington Past;
CBS News/New York Times; NBC News/Wall Street Journal; CNN/USA Today/ Gallup; and
Fox News/Opinion Dynamics. Declaration of Frank Newport, Ph.D. (hereafter “Newport
Declaration™) (attached as Exhibit 3), 9 9."

! The CPD is working to identify any additional implementation issues that may arise in
the fall. when it will make its invitation determinations. In order to ensure full compliance with
the requirement that its criteria be “pre-established.” the CPD intends to make publicly available
any necessary further implementation plans or details.
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I1. THE CPD’'S DEBATES IN 2000 WILL BE CONDUCTED IN FULL
COMPLIANCE WITH THE FEDERAL ELECTION LAWS

In general, corporations are prohibited trom making “contributions”™ or “expenditures,” as
defined in the Federal Election Campaign Act ot 1971, as amended, (the “Act™) in connection
with federal elections. See 2 U.S.C. § 4d41b(a): see also [l C.F.R. § 114.2(b}. Pursuantto 11
C.F.R. § 100.7(b)(21). however. “{funds provided tc defray casts incurred in staging candidate
debates™ in accordance with relevant regulations are exempt from the Act’s definition of
“contributions.”"

To partake of this “safe harbor.” a debate sponsor must comply with the FEC’s regulation
that is applicabie to the mechanics of the staging of candidate debates. In applicable part, 11
C.F.R. § 110.13(c) provides as tollows: .

Criteria for candidate selection. For all debates. staging organization(s) must use
pre-established objective criteria to determine which candidates may participate in
a debate. For general election debates. staging organization(s) shall not use
nomination by a particular political party as the sole objective criterion to
determine whether to include a candidate in a debate.

A. CPD’s Candidate Selection Criteria Fully Comply With Applicable FEC
Regulations

The Reform Party argues that the CPD’s debate selection criteria fail to comply with 11
C.F.R. § 110.13(c) because they allegedly are not objective. As discussed above, the CPD’s
criteria for use in the 2000 debates include evidence of constitutional eligibility, evidence of
ballot access and indicators of electoral support."* The Reform Party Complaint only takes issue
with the third criterion, which “requires that the candidate have a level of support of at least 15%
(fifteen percent) of the national electorate as determined by five selected national public opinion
polling organizations, using the average of those organizations’ most recent publicly-reported

Y Under 11 C.F.R. § 110.13(a), “nonprofit organizations described in 26 U.S.C. 501{c)(3)
or (¢)(4) and which do not endorse, support or oppose political candidates or political parties
may stage nonpartisan candidate debates in accordance with this section and 11 C.F.R. 114.4(f).”
Pursuant to 11 C.F.R. § 114.4(f), a non-profit of this type “may use its own funds and may
accept funds donated by corporations . . . to defray costs incurred in staging debates held in
accordance with 11 C.F.R. 110.13.”

" See Tab F to Brown Declaration. Although the CPD is not required to do so, see
Statement of Reasons at 7 & n.53. it set forth its criteria in a written document that it distributed
widely and made publicly available.
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results at the time of the determination.” The Reform Party agrees that a debate sponsor must
“winnow the field” given the many declared candidates. Complaint at 22. The Complaint takes
issue. however, with how the CPD has chosen to do so, and instead argues that the CPD wraest
use eligibility for general election funding as the sofe measuie of electoral support. This
standard would result in the inciusion of the Reform Party candidate (whatever his/her actual
level of electoral support). but no other non-major party candidate (whatever his/her actual level
of electoral support).

Campaigns. of course, are free to advance whatever partisan position they choose. Here,
in order to advance its decidedly partisan purposes, the Reform Party badly misconstrues 1]
C.F.R. § 110.13{c) and ignores FEC precedent on the proper application of that regulation.

i. The CPD’s Criteria Are Objective

The Reform Party advances a hodge-podge of theories why the CPD’s Criteria are not
“objective.” None is meritorious,

First. the Complaint claims that it is simply impermissible under the federal election [aws
even to consider pre-debate electoral support. Complaint at 4, 22-23. The principal rationale the
Reform Party advances for this proposition is that the “purpose of the debates is to provide a
candidate with an opporiunity to influence voters and to increase his/her support in the national
electorate.” Id. at 23. This proposition collapses of its own weight since it is an argument for
including every declared candidate. each of whom undoubtedly would like an “opportunity to
intluence voters and to increase his/her support in the national electorate.™’ In fact, the Reform
Party does not appear to believe its own rationale because, as noted, it too calls for a
“winnowing” of the field based on electoral support; it just prefers a self-serving measure --
whether the party achieved at least five percent in the polls in the previous election.

The Reform Party’s position is not only internally inconsistent, it disregards the FEC's
Statement of Reasons dismissing the earlier complaint by Perot’s 1996 campaign committee.
There, the FEC specifically noted that it was proper for a debate sponsor to consider a
candidate’s electoral support. Statement of Reasons at 8. The FEC rejected any notion that
eligibility for general election funding was the sole measure of such support, stating that to
prevent the examination of evidence of “candidate potential” (Le., electoral sulpport as reflected
in public opinion polls) “made little sense.” Statement of Reasons at 8 & n.7. 6

'S CPD does not host debates for the benefit of the candidates, but for the benefit of the
clectorate. .

' In Arkansas Educ. Television Comm’n v. Forbes. 523 U.S. 666 {1998), the Supreme
Court recognized that a public television station’s decision not to include an independent
political candidate in its debates because of the candidate’s lack of political viability could be --
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Secend, the Reform Party claims that the very act of the CPD in selecting the level of
support required to participate in the debate is impermissibly “subjective” and is in violation of
the FEC's regulations. Complaint at 4. This argument would make any criteria *“‘subjective.”
because there must always be some decision made by the debate sponsor regarding what
objective criteria it will apply. When the FEC adopted the current version of the regulation. it
made clear that staging organizations would maintain substantial discretion in extending debate
invitations. noting. for instance, that ““[t]he choice of which objective criteria to use is largely left
to the discretion of the staging organization.” and that the criteria may be set "to control the
number of candidates participating in a debate if the staging organization believes there are too
many candidates to conduct a meaningful debate.” See 60 Fed. Reg. 64,260, 64,262 (1995). The
FEC reaffirmed this position in its Statement of Reasons dismissing the Perot "96 complaint,
noting that “the debate reoulanons sought to give debate sponsors wide 1eeway in deciding what
specific criteria to use.” Statement of Reasons at 8.

Third, the Complaint’s allegation that the fifteen percent threshold was enacted
specifically to exclude the Reform Party nominee and to ensure debates solely between the -
Republican and Democratic Party nominees has no foundation. The Criteria were adopted to
advance the CPD’s legitimate voter education goals and not for any partisan or bipartisan
purpose. Brown Declaration, ¢ 33: Ridings Declaration, § §.

Dorothy Ridings. CPD Board member and former President of the League of Women
Voters, addressed the promulgation of the CPD’s streamlined criteria, and the adoption of the
fifteen percent standard. at length in her Declaration, which is submitted herewith. Ms. Ridings
testitied. in pertinent part, as follows:

7. As the events of 1980 [when President Carter refused to participate ina "
debate to which independent candidate John Anderson was invited] well
demonstrate, an organization such as CPD that seeks to sponsor general
election debates among the leading candidates for the Office of the
President faces a difficult challenge. No candidate is obligated to debate,
and there is a significant risk that a leading candidate would not agree to
share the debate stage with a candidate who enjoys only modest levels of
national public support. Thus, the debate sponsor’s legitimate goal in
formulating its candidate selection criteria is to be sufficiently inclusive so
that any candidate properly considered a leading candidate is invited to
debate, but not so inclusive that one or more of the candidates in whom

(continued)
and was -- reasonable in light of the television station’s goals in producing the debates. Id. at
682. The Court further found that such exclusion was not “an attempted manipulation of the
political process,” recognizing that the debate host “excluded Forbes because the voters lacked
interest in his candidacy. not because [the debate host] itself did.” Id. at 683.
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the public has demonstrated the greatest level of support refuses to debate.
Given that the purpose of the CPD’s debates is to afford the voting public

an opportunity to sharpen their views. in a debate format. of the principal

rivals for the Presidency. the absence of one of the leading candidates °

would dramatically undercut the educational purpose of its debates.

8. CPD adopted its candidate selection criteria for the debates it hopes to
sponsor in 2000 with the foregoing considerations in mind. as well as with
the goal of adopting criteria that would be clear and readily understood by
the public. . ..

* %

t0.  One of the criteria set forth in the CPD’s 2000 Criteria is the requirement
that a candidate have a level of support of fifteen percent of the electorate,
as described more fully in the Criteria. The CPD’s selection of fifteen
percent as the requisite level of support was preceded by careful study and
reflects a number of considerations. [t was CPD’s considered judgment
that the fifteen percent threshold best balanced the goal of being
sufficiently inclusive to invite those candidates considered to be among
the leading candidates, without being so tnclusive that invitations would
be extended to candidates with only very modest levels of public support,
thereby creating an unacceptable risk that leading candidates with the
highest levels of public support would refuse to participate.

11.  [understand that the complainants have alleged that the fifteen percent is
an unattainable level of support for an independent or minor party
candidate to achieve without participation in the debates. CPD’s review of
the historical data is to the contrary. As noted, John Anderson achieved
this level of support prior to the first debate in 1980 and, therefore, was
invited by the League to debate. Other independent and third-party
candidacies from the modern era demonstrate the point as well. George
Wallace achieved significant voter support in 1968. and Ross Perot
enjoyed a high level of popular support in 1992, particularly before he
withdrew from the race in July of 1992. {Mr. Perot subsequently re-
entered the race shortly before the 1992 debates.)

See also Brown Declaration at §f 34-35."

' It is worth noting that although Mr. Buchanan now insists that the fifteen percent
threshold is evidence of a plan to keep him out of the debates, before the CPD announced its
Criteria. he noted a fifteen percent threshold approvingly. See transcript of October 31, 1999
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Fourth, the fifteen percent criteria is not subject to partisan manipulation, as charged by
the Reform Party. Indeed, mindful that some will always doubt any candidate selection decision
and process, the CPD has gone to great lengths to allay such concerns. The CPD has announced
that it will rely on the publicly-reported resuits of tive nationally-respected polling organizations.
Newport Declaration, 9. The CPD itself will not control the methodology or content of the
polls. Id. §10. Mareover, it has retained a well-known, neutral expert to assist it in
implementing the criterion. Id. 99 1-3: Brown Declartion, § 37.

2. CPD’s Criteria are Methodelogically Sound and Reasonable

Finally. the complainants criticize polling in general and the CPD’s plan for reviewing
polling data in particular. The various methodological points and criticisms the Reform Party
offers up in opposition to the CPD’s Criteria do not amount to a coherent argument that the
Criteria are not “objective™ as the term is used in the regulations.

Polls are most often criticized when the perception is that our elected leaders have
substituted the reading of potls for the exercise of independent judgment and leadership. There
ts no legitimate dispute. however, that the science of public opinion polling is by far the best
mechanism we have for measuring public sentiment. Newport Declaration, § 4. Public opinion
poliing, and, in particuiar, national polling conducted during the presidential general election, has
a high degree ot reliability. Id.

The Reform Party’s compiaints about public opinion polling’s accuracy focus on polls
from the 1948 election and on Congressional deliberations on the unrelated issue of federal
funding ot elections from the 1970’s. The science of polling has improved dramatically since
that time. Id. Other anecdotes relied on by the complainants for their criticism of polling’s
“accuracy” are based on a fundamental misunderstanding of the purpose of public opinion
polling. A public opinion poll is an objective estimate of public opinion at the time the poll was
taken, and is not a prediction of where public opinion will be at a later point in time. Id. 16. As
such, complaints (such as those advanced by the Reform Party) that a poll conducted in the
summer tailed to indicate who would ultimately win a fall election misunderstand that a poll’s
objective estimate is of public opinion at the time the poll is taken. Shifts in public opinion do
take place, which is why the CPD has chosen to view the most recent poll data available from a
set of well-respected polling organizations shortly before the scheduled debates.

(continued)
“Meet the Press™. attached at Tab G to Brown Declaration. It is also noteworthy that, in 1980,
the League of Women Voters also employed a poll-based standard to determine eligibility for
participation in the debates, and the League aiso selected fifteen percent as the appropriate
standard. See Ridings Declaration at § 4.
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i The Reform Party also attempts to cast one of the virtues of the CPD’s approach -- the

: averaging of multiple polling results -- into a liability. Given the purpose for which the CPD is

| considering polling data, an average of the polls of up to five well-known, well-regarded public

opinion polling organizations is a reasonable and appropriate method. Newport Declaration,

: € 12. The average of a number of polls can be determined in a scientific, objective manner, and
that average will be a good indicator of a candidate’s level of public support. Id. Use of an
average may reduce random error that could come trom relying on only one source, id., and

allows the CPD to rely on the objective research of an array of polling professionals, all of whom
have been selected because they can be expected to poll frequently and reguiarly in the 2000
presidential campaign, and because they have a record of conducting polls in a reliable,
professional and scientific manner. Id. 9. ' While there understandably will be some
methodological differences among the polls consulted, that does not invalidate the averaging of

_ the results. Id. at 11. In order to avoid any methodological differences, the CPP would have had

i 10 limit itself to the results of one poll, which the'CPD rejected in order not to be overly-

dependent on any one poll. 1d."

B. The Reform Party’s Complaint is Flawed For Additional Reasons

L. The Complaint’s Interpretation of the Debate Regulation Conflicts
with the First Amendment

The Reform Party’s effort to compel a cramped construction of the regulation would raise
serious constitutional problems. In the 1996 litigation concerning the presidential debates, the
D.C. Circuit specifically recognized the First Amendment concerns implicated by governmental
restrictions on a debate sponsor’s invitation decisions. Perot v. Federal Election Comm’n, 97 F.3d
553. 559 (D.C. Cir. 1996) (copy attached at Tab D to Brown Declaration) (“{I}f this court were to

'8 The concerns raised in the National Councit on Public Polls article, “20 Questions a
Journalist Should Ask About Poll Results,” see Complaint at 28, are associated with
“unscientific pseudo-polls,” such as Internet and call-in polls, as opposed to scientific polls like
the ones identified by the CPD.

' The Reform Party also addresses margin of error, claiming that the CPD should invite
any candidate with an 1 1% level of support. assuming a margin of error of plus or minus 4%.
This view is flawed for at least three reasons. First, the percentage figure reported by a polling
organization is that organization's best estimate of the matter surveyed. The margin of sampling
error indicates that. due to a variety of factors, the reported sample could vary by a stated number
of points. but that does not mean that a result anywhere within the margin of error is just as likely
as the reported estimate. Newport Declaration. 4 5. Second, the averaging of five polis should
enhance accuracy. Id. at 12. Third, the issue at hand is whether the criteria are objective, not
whether there is room for discussion among polling experts about the various approaches that
might be employed to measure public opinion,
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enjoin the CPD from staging the debates or from choosing debate participants, there would be a
substantial argument that the court would itself violate the CPD’s First Amendment Rights.”)
(citing Nebraska Press Ass’n v. Stuart, 427 U.S. 539 (1976) and Hurley v. Irish-American Gay,
Lesbian & Bisexual Group of Boston, 515 U.S. 557 (1995)). In Arkansas Educ. Television
Comm 'n, the Supreme Court upheld the First Amendment interest of a public television station
to exclude from a televised debate an independent candidate with little popular support. 523
U.S. at 680-81 (recognizing that a requirement that a debate be open to all “ballot-qualified
candidates . . . would place a severe burden™ on a sponsor, and could result in less public debates
because sponsors would be less likely to hold them). Obviously, the rights of a private debate
sponsor like the CPD in controlling the content of its Speech are even greater than those of a
public broadcaster.

In order to withstand First Amendment scrutiny, government regulation of political
activity must be narrowly tailored to serve a compelling government interest. The only
governmental interest that is sufficiently compelling to justify restrictions on the expression of
participants in the political process is the prevention of corruption or the appearance of
corruption. See, e.g.. Citizens Against Rent Control v. Berkeley, 454 U.S. 290, 296 (1981)
(limits on political activity are contrary to the First Amendment unless they regulate large
contributions given to secure a political guid pro quo); Buckley v. Valeo, 424 U.S. 1, 14, 18
(1976). In addition, even when a given regulation is designed to serve the government’s
compelling interest in preventing corruption, it must be closely drawn so as not to inhibit
protected expression unnecessarily. Carver v. Nixon. 72 F.3d 633, 644 (8th Cir. 1995), The
regulation at issue, if construed in the manner suggested by the Reform Party, would be
unconstitutional precisely because it would greatly limit CPD’s First Amendment rights, yet it
would not be narrowly tailored to reduce corruption or the appearance of corruption. *°

2. CPD, a Nonprofit, Nonpartisan Corporation, is Eligible to Sponsor
Candidate Debates Pursuant to Applicable FEC Regulations

The Reform Party’s Complaint argues that the CPD is in violation of 11 C.F R.
§ 110.13(a) because its *bipartisan voter educational efforts” allegedly support two political
parties and oppose all others, and that the “safe harbor” provisions of 2 U.S.C. § 431(a)(B)(11)
that allow nonprofit organizations to sponsor candidate debates are inapplicable to the CPD.
This same argument was advanced unsuccessfully in MURs 4451 and 4473. Sece Statement of
Reasons at {1. 11 C.F.R. § 110.13(a) states that

** The Reform Party's construction of the regulation also would render it unlawful as
having been promulgated without adequate notice. The FEC’s Notice of Proposed Rulemaking
with respect to the amendments to 11 C.F.R. § 110.13(c) gave no indication that the FEC would
restrict debate sponsors” discretion in selecting selection criteria in the manner now urged by the
Reform Party.
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Nonprofit organizations described in 26 U.S.C. 501(c)(3) or (¢)(4) and which do
not endorse, support or oppose political candidates or political parties may stage
nonpartisan candidate debates in accordance with this section and 11 C.F.R.

H14.4(6).

The CPD plainly meets this standard. As noted above, the CPD has a long history of
conducting itself in a nonpartisan manner. The CPD is a nonprofit corporation. which has been
granted tax-exempt status by the Internal Revenue Service under § 501(c)(3) of the [nternal
Revenue Code. A § 501(c)(3) corporation, by definition, “does not participate in, or intervene in
... any political campaign on behalf of (or in opposition to) any candidate for public office.”
26 11.S.C. § 501(c)(3). The CPD’s limited mission, sponsoring presidential debates and closely
related educational activities, s fully in accordance with the requirements of 501(c)(3), and
similarly does not violate 11 C.F.R. § 110.13(a)’s prohibition of endorsement, support or
opposition to any candidate or party. The CPD makes no assessment of the merits of any
candidate’s or party’s views. and does not advocate or oppose the election of any candidate or
party. Brown Declaration, | 3. .

At best, the Reform Party’s claim that the CPD cannot host debates pursuant to 1 | C.F.R.
§ 110.13(a) amounts to an argument that the very act of inviting candidates to debates constitutes
“endorsement” of those invited and “opposition” to those not invited, regardless of the
nonpartisan manner in which those selections are made. Under the Reform Party’s analysis, no
staging organization could ever hold a debate pursuant to § 110.13, because the act of using
criteria required by § 110.13(c) would always result in an improper endorsement under
§110.13(a). This result cannot be reconciled with the FEC’s regulations and must be rejected, as
it was by the FEC in connection with the 1996 Complaints. Statement of Reasons at 11.%'

* * *

' The Reform Party alleges that CPD is in violation of the Federal Election Campaign Act
because it has failed to register as a “political committee” pursuant to 2 U.S.C. § 433, but has
made expenditures and received contributions in excess of $1,000. See Complaint at 12. In fact,
FEC regulations provide that “[flunds used to defray costs incurred in staging nonpartisan
candidate debates in accordance with the provisions of 11 C.F.R. 110.13 and 114.4(f)” do not
constitute contributions or expenditures subject to the provisions of the Act, seg 11 C.F.R.
§$100.7(b)(21) and 100.8(b)(23), and thus CPD does not constitute a “political committee”
under the Act, see 2 U.S.C. § 431(4).
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For the foregoing reasons, the Complaint filed by the Reform Party fails to set forth a
possible violation of the Act,

Respectfully submitted,

ROSS. DIXON & BELL. L.L.P.

L —

wrs K. Loss
Stacey L. McGraw
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BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of )
‘ ) MUR 4987
The Commission on Presidential Debates }

DECLARATION OF JANET H. BROWN

. Janet H. Brown, Executive Director of the Commission on Presidential Debates

("CPD™. give this declaration based on personal knowledge.
Background

I i have been the Executive Director of the CPD since March 1987. Under the
supervision of the Board of Directors, | am primarily responsible for planning and
organizing the debates the CPD intends to sponsor in 2000.

2. Prior to serving as Executive Director of the CPD. | served on the staffs of
the fate Ambassador Elliot Richardson and former U.S, Senator John Danforth.
Additionally, I have held appointments at the White House Domestic Council and the
Office of Management and Budget. [ am a graduate of Williams College and have a
master's degree in public administration trom Harvard University.

3. The CPD is a private, nonpartisan, not-for-profit corporation dedicated solely
to the sponsorship of general election presidential and vice presidential debates and related
voter education functions. The CPD was organized in February 1987, under the laws of the
District of Columbia. and has its sole office in the District of Columbia. CPD's Articles of
[ncorporation identify its purpose as "to organize. manage. produce. puk;licize and suppont

debates for the candidates for President of United States . . ." The CPD has been granted

232790 v




lax-exempt status by the Internal Revenue Service under §30 () 3) of the [nternal
Revenue Code. Consistent with its §501(c)(3) status. the CPD makes no assessment of the
merits of any candidate’s or party’s views. and does not advocate or oppose the eiection of
any candidate or party.

4. The CPD has sponsored presidential and vice presidential debates in 1988.
1992 and 1996, The CPD’s debates have been viewed by tens of millions of Americans
and have served a valuable voter education tunction. Prior to CPD's sponsorship in 1988.
televised presidential debates were produced in only four general election vears: by the
networks in 1960, and by the non-protit League of Womeﬁ Voters in 1976. 1980. and
1984, No televised presidential debates were held in the general election in 1964. 1968 or
1972

The CPD receives no government Runding; nor does it recetve funds from

A

any political party. The CPD obtains the tunds to produce its debates trom the universities
and communities that host the debates. and it relies on corporate and private donations to
augment contributions trom the debate hosts and to support the CPD's ongoing voter
education activities. The CPD currently is attempting to raise funds and in-kind
contributions trom a variety ot corporate and non-profit entities specializing n interactive
application of the Internet in order to enable the CPD to expand and improve upon the
voter education opportunities it provides on its website. None of the organizations that
have donated to the CPD have sought or had any input whatsoever in the promulgation of
CPD candidate selection criteria or in the se‘lection of debate participants.

0. The CPD has a twelve-member. all volunteer Board of Directors ("CPD

Board"). The Co-Chairmen of the CPD Board. Frank J. Fahrenkopt, Jr. and Paul G. Kirk. Jr..

tJ
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¢ach are distinguished civic leaders with extensive records of public service. Mr. Fahrenkopt
has served as Co-Chairman of the Rivlin Commission. which investigated and reported on the
government ol the District of Columbia. was a tounder of the National Endowment tor
Democracy. is a member of the Board of Trustees of the National Judicial College. the ABA-
sponsored judicial education canter for federal and state judges. and is the Chairman of the
American Bar Association’s Coalition tor Justice. a group coordinating the ABA s initiative
to improve the American system of justice. Mr. Fahrenkopf also serves on the Board of
Trustees ot the E. L. Wiegand Foundation and i1s a member of the Greater Washington Board
of Trade. the Economic Club ot Washington and the Federal City Council. Mr. Kirk has
served as the Co-Chairman of the National Student/Parent Mock Election and on numerous
civic and corporate boards. Mr. Kirk currently is the Chairman of the Board of Directors of
the John F. Kennedy Library Foundation and 1s Of Counsel to the law firm of Sullivan &
Worcester. LLP of Boston. Massachusetts.

7. The remaining members ot the CPD Board are:

Chitford L. Alexander. Jr.. President ot Alexander & Associates: tormer Chairman
of the Equal Employment Opportunity Commission.

Howard G. Buffett. Chairman ot GSI. Inc.
The Honorable Paul Coverdell. Member of the U.S. Senate from Georgia.

John C. Danforth, Lawver and Partner. Brvan Cave: Retired U.S. Senator from
Missouri.

The Honorable Jennifer Dunn, Member of the U.S. House of Representatives from
Washington.

Antonia Hernandez. President. Mexican American Legal Defense Fund.
Caroline Kennedy. Author.

Paul H. O 'Neill. Chairman of the Board of Aluminum Company of America: former
Deputy Director of the Ottice of Management and Budget.
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Newton Minow. Lawyer and Partner. Sidley & Austin: former Chairman of the
Federal Communications Commission.

Dorothy Ridings, President and CEOQ ot the Council on Foundations; former
President. League of Women Voters.

S. Former Presidents Gerald Ford. Jimmy Carter and Ronald Reagan serve as
Honorary Co-Chairmen of CPD.

Historv of the Commission on Presidential Debates

9. CPD was organized in response to the recommmendations of two separate

studies on presidential elections and debates: (1) the April 1986 Final Report of the

Commission on National Elections. entitled Elecung the President: A Program for Reform.

a nine-month study of presidential elections by a distinguished group of news executives.
clected otficials. business people. potitical consultants. and lawyvers conducted under the
auspices of the Georgetown University Center for Strategic and [nternational Studies. and
t2) the Theodore H. White Conference on Presidential Debates held in March 1986 at the
Harvard Institute of Politics and chaired by Newton Minow. tormer chairman of the
Federal Communications Commission.

10.  Both of those studies underscored the importance presidential debates had
assumed in American electoral politics. Rather than permit the existence of debates to turn
on the vagaries of each election. the studies recommended that the debates be
"institutionalized." More specifically. both studies recommended that the two major
political parties create a mechanism designed to ensure. to the greatest extent possible. that
debates become a permanent and integral paﬁ of the presidentia! election process.

11.  Frank J. Fahrenkopt. Jr. and Paul G. Kirk. Jr.. then-chairrpen of the
Republican and Democratic National Committees respectively. responded by initiating

CPD as a not-for-profit corporation separate and apart from their party organizations.
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While Messrs. Kirk and Fahrenkopf served as the chairs ot the major nationat party
committees at the time CPD was tormed. they no longer do so: nor do the current chairs of
those committees sit on CPD's Board of Directors. No CPD Board member is an otficer of
the Democratic or Republican National Committee. Although some CPD Board members.
like the majority of this country’s civic leaders, identify with the Republican or Democratic
party. that certainly is noi the case with every Board member. For example. | am not aware
of what party. if any. Board members Dorothy Ridings or Howard Buffett would identity
with it asked.

1988: The CPD Successfully | aunches {ts First Debates

l‘!

On July 7. 1987, over one year prior to the sponsorship of the CPD’s first

debates. CPD formed an advisory panel ot distinguished Americans. including individuals

'
r
i

not aftiliated with any party, in order to provide guidance to CPD with respect to several

Thiue

S L]

areas. including non-major party candidate participation in CPD-sponsored debates. From
virtually the beginning of CPD's operations. CPD’s Board recognized that. although the
leading contenders for the offices of President and Vice President of the United States
historically have come trom the major parties, CPD's educational mission would be
turthered by developing criteria by which to identify any non-major party candidate who.
in a particular election vear, was a leading candidate for the office of President or Vice
President of the United States. and 1o whom an invitation should be extended to participate
in one or more CPD-sponsored debate.

3. The individuals serving on ihat advisory panel (and their then-current
principal affiliation) included:

Charles Benton. Chairman. Public Media Inc.:

Ambassador Holland Coors. 1987 Year of the Americas.

wn
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Marian Wright Edeiman. President. Children's Defense Fund:

Mary Hatwood Futrell. President. National Education Association:

Carla A. Hills, Partner. Weil. Gotshall & Manges:

Barbara Jordan. Professor. LBJ School ot Public Attairs. University ot Texas:
Melvin Laird. Senior Counselor. Readers’ Digest:

Ambassador Carol Laise:

William [eonard. former President, CBS News:

r Kate Rand Llovd. Managing Editor. Working Woman Magazine:
Newton Minow. Partner. Sidley & Austin:
£ Richard Neustadt. Protessor. Kennedy School ot Government. Harvard University:
: Ed Ney. Vice Chairman. Paine Webber Inc.:

wd Paul H. O'Neill. Chairman and Chief Executive Officer. Aluminum Company of
America;

Nelson W. Polsby, Professor. University of California at Berkeley:

Jody Powell. Chairman and Chief Executive Officer, Ogilvy & Mather Public
Aftairs:

Murray Rossant., Director. Twentieth Century Fund:

Jill Ruckelshaus. director of various non-profit entities:

Lawrence Spivak. tormer Producer and Moderator. "Meet the Press".

Robert Strauss, Partner, Akin, Gump. Strauss. Hauer & Feld;

Richard Thornburgh. Director. Institute of Politics. Harvard University:

Marietta Tree. Chairman, Citizen's Commiittee tor New York City:

Anne Wexler. Chairman. Wexler. Revnolds. Harrison & Schule:

Mrs. Jim Wright.

14, The advisory panel convened in Washington on October 1, 1987 to discuss

the issues ot its mandate. including the candidate selection criteria. after which the CPD
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Board appointed a subcommittee of the advisory panel. headed by Protessor Richard
Neustadt of the Kennedy School of Government. Harvard University. to draw on the
deliberations and develop nonpartisan criteria for the identification ot appropriate third-
party candidates to participate in CPD sponsored debates.

5. On November 20. 1987. Professor Neustadt's subcommittee recommended to
the CPD Board the adoption ot specific nonpartisan candidate selection criteria intended to
identity those candidates other than the nominees of the major parues with a realistic
chance ot becoming Prestdent or Vice President of the United States. The Neustadt
subcommttee reported that the adoption and application of such ¢riteria would help ensure
that the primary educational purpose ot the CPD -- to ensure that tuture Presidents and ,
Vice Presidents of the United States are elected after the voters have had an opportunity to
hear them debate their principal rivals -- would be fultilled.

16, While the 1987 candidate selection criteria themselves were quite detailed.
thev included a review of three types of factors: (1) evidence of national organization:

(2} signs of national newsworthiness and competitiveness. and (3) indicators of national
public enthusiasm ar concern. to determine whether a candidate had a realistic chance of
election.

17.  On February 4, 1988, the CPD Board unanimously adopted the selection
criteria proposed by Professor Neustadt's subcommittee. The sole objective of the criteria
adopted by the CPD in 1988 was to structure the CPD debates so as to further the
nonpartisan educational purpose ot those debates. while at the same time complying fully

with applicable law. An Advisory Committee to the CPD Board. chaired by Professor
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Neustadt. was created for the purpose of applying the 1988 candidate selection criteria to
the facts and circumstances ot the [988 campaign.

18.  Protessor Neustadt's Advisory Committee met in advance of the debates and
caretully applied the candidate selection criteria to the tacts and circumstances of the, 1988
campaign. The Advisory Committee unanimously concluded that no non-major party
candidate satistied the criteria and. accordingly. the Advisory Committee recommended to
the CPD Board that no non-major party candidate be extended an invitation to participate
in the CPD’s 1988 debates. The CPD Board of Directors. after caretuliv considering the
Advisory Committee’s recommendation. the criteria and the tacts and circumstances of the
1988 campaign. voted unanimously to accept the Advisory Committee’s recommendation.

19.  Although the Bush and Dukakis campaigns reached an agreement that
addressed certain production aspects of the 1988 debates, that agreement in no sense
impaired the voter education value of those debates. in which a number of prominent
journalists participated. including Jim Lehrer, Peter jennings, Tom Brokaw and Bernard
Shaw.

1992: The CPD's Debates Include Three Candidates

20.  Onor about January 16, 1992, the CPD Board requested that the Advisory
Committee. again chaired by Professor Neustadt. assist the CPD in promulgating
nonpartisan candidate selection criteria in connection with the 1992 efection. Pursuant to
the Advisory Committee's recommendation, the CPD Board adopted substantiaily the same
selection criteria used in 1988, with minor téchnical changes.

21, The 1992 Advisory Committee, consisting of Professor Neustadt: Professor
Diana Carlin of the University of Kansas: Dorothy Ridings. Publisher and President of the

Bradenton Herald and former President of the League of Women Voters; Kenneth
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Thompson. Director of the Miller Center. University of Virginia: and Eddie Williams.
President. Joint Center for Political and Economic Studies. met on September 9. 1992 to
apply the candidate selection criteria to the 100-pius declared presidential candidates
seeking election in 1992, At that time. it was the unanimous conclusion of the 1992
Advisory Committee that no non-major party candidate then seeking election had a
realistic chance in 1992 of becoming the next President of the United States. Ross Perot.
who had withdrawn trom the race in July 1992, was not a candidate tor President at the
time ot this determination.

22, On October 3. 1992, the Advisory Committee reconvened at the request of
the CPD Board to update its application ot the 1992 criteria to include subsequent
developments. including Ross Perot's October 1. 1992 reentry into the campaign. The
Advisory Committee concluded that Mr. Perot satistied the selection criteria, and based on
that recommendation. the CPD Board extended invitations to Mr. Perot and his running
mate. Admiral James B. Stockdale. to participate in its first two 1992 debates. When it
became clear that the debate schedule -- four debates in eighi days -- would prevent any
meaningtul reapplication of the selection criteria. the CPD extended its original
recommendation that the Perot/Stockdale campaign participate in two debates to all four
Jdebates. See October 6 and 7, 1992 letters (attached at Tab A). Thereafter. the CPD
produced three presidential debates involving President Bush. Governor Clinton, and
Mr, Perot. and one vice presidential debate bgtween Vice President Quayle. Senator Gore.
and Admiral Stockdale.

23, When the Advisory Committee applied the 1992 criteria to Mr. Perot. it

taced the unprecedented situation in which a candidate. whose standing in the polis had
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been approximately 40%. had withdrawn trom the race. but then rejoined the campaign
shortly before the debates. with unlimited tunds to spend on television campaigning. The
Advisory Committee found that it was unable to predict the consequences of that
combination. but agreed that Mr. Perot had a chance ot election if he did well enough that
no candidate received a majority ot electoral votes and the election was determined by the
U nited Srates House of Represeniatives. Although the Advisory Committee viewed

Mr. Perot's prospect ot election as unlikely. it concluded that the possibility was not
unrealistic. and that Mr. Perot therefore met the CPD’s 1992 criteria for debate
participation. See September 17, 1996 letter (attached at Tab B).

24, The Complainants in MUR 4987 suggest that, at the time the CPD decided 10
include Ross Perot in its 1992 debates. Mr. Perot's support was at 7% in national polis. I[n
fact. some polls available at the time the CPD made its decision showed Mr, Perot’s
support at as high as 17-20%. [n any event. before his abrupt withdrawal trom the
campaign, Mr. Perot’s public support had been almost 40%.

1996: The CPD’s Criteria are Upheld as Objective and Nonpartisan

23, After evaluation of the prior debates and careful consideration of how best to
achieve its educational mission. on September 9. 1995, the CPD Board adopted the same
selection criteria, with minor changes. for use in the 1996 debates. and appointed a [996
Advisory Committee consisting of the same members as the 1992 committee.

26. On September 16. 1996. the Advisory Commitiee met to apply the candidate
selection ¢riteria to the more than {30 declafe.d non-major party presidential candidates
seeking election in 1996. Although the 1996 candidate selection criteria did not expressty

require it to do so. the 1996 Advisory Committee independently applied the criteria to the

Democratic and Republican party nominees. In light of its findings. the Advisory

13379] v 10




Committee recommended to the CPD's Board that onlyv President Clinton and Senator Dole
be invited to participate in the CPD's 1996 presidential debate. and that oniy Vice President
Gore and Congressman Kemp be invited to participate tn the CPD's 1996 vice presidential
Jdebate. The CPD Board unanimously accepted the 1996 Advisory Committee's
recommendation.

27, lnaletter trom Protessor Neustadt. the Advisory Committee expiained that
after caretul consideration of the circumstances in the 1996 campaign, it found that neither
Mr. Perot nor any other non-major party candidate had a realistic chance of being elected
president that vear. With respect to Mr. Perot. the Ad'visory Committee emphasized that
the circumstances of the 1996 campaign diftered trom the unprecedented circumstances of
1992, and that Mr. Perot’s funding was limited by his acceptance of a federal subsidy. See
September 17. 1996 letter. Tab B,

28, Just prior to the CPD’s 1996 debates, Perot '96. Ross Perot’s campaign
committee. and the Natural Law Party (the “NLP™) filed separate administrative complaints
with the Federal Election Commission {the “FEC™) alleging, among other things. that the
CPD was in violation of the FEC s debate regulations because it provided an "automatic™
invitation 1o its debates to the major party nominees and because it empioyed impermissibly
“subjective” candidate selection criterta. Perot *96 and the NLP then filed lawsuits against

the CPD and the FEC in federal court seeking to hait the scheduled debates. After expedited

briefing. the District Court dismissed the suits. See Hagelin v. Federal Election
Commission. 1996 WL 566762 (D.D.C. Qet. 1, 1996) (NO. CIV. A. 96-2132. CIV. A. 96-

2196) tattached at Tab C). The U.S. Court of Appeals for the D.C. Circuit upheld the lower
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court’s decision. see Perot v. Federal Election Commission. 37 F.3d 3533 (D.C. Cir. 1996)

tattached at Tab D). and the Supreme Court declined to hear the matter.

29. Subsequently. in 1998. the FEC found that there was no reason to believe that
the CPD had violated any ot the Commission’s regulations. and the administrative complaints
were dismissed. In briet, the FEC agreed that the requirement that decisions be made based on
“objecuve criteria” did not mean the eniteria must be capable of mechanical application.
Rather, it was sutticient that the CPD’s criteria “reduce a debate sponsor’s use of its own
personal opinions in selecting candidates.” and are not “arranged in some manner as to
vuarantee a preordained result.” See Statement of Reasons. MURs 4451 and 4473 (April 6.
1998) (attached at Tab E). As to the contention that the cnteria prohibited “automatic™ .
invitations to the nominees. the FEC. again agreeing with the CPD, explained that the
regulations do not prohibit such invitations: rather they require that other criteria exist to
identify candidates other than the major party nominees who qualify for invitation. The CPD’s
criteria satistied this requirement.

30.  In October 1996. following the dismissal of the lawsuits. the CPD sponsored

two presidential debates between President Clinton and Senator Dole and one vice-presidential

debate between their running mates.

2000: The CPD Adonts More Streamlined Criteria

31.  After each election cycle. the CPD has examined a wide-range of issues
relating to the debates. These reviews have considered format, timing and other issues.
including the candidate selection process. Thé review the CPD conducts after each election
is part of the CPD's ongoing effort to enhance the contribution the debates make to the
process by which Americans select their next President. After very careful study and

deliberation. the CPD adopted more streamlined criteria in January 2000 tor use in the 2000
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¢eneral election debates. {n summary. the CPD Nonpartisan Candidate Selection Criteria
tor 2000 General Election Debate Participation (the “2000 Criteria™) are { 1) constitutional
eligibility: (2) appearance on a sufficient number of state ballots to achieve an Electoral
College majority: and (3) a fevel of support of at least fifieen percent of the national *
clectorate as determined by tive selected national public opinion polling organizations.
using the average of those organizations’ most recent publicly-reported results at the time of
the determination. See 2000 Criteria (attached at Tab F). As | understand the Reform
Party's complaint. it takes issue with only the third criterion.

32, The CPD believes that the approach to candidate selection it has adopted tor
2000 will enhance the debates and the process by which we select our President. The
approach is taithtul to the long-stated goal of the CPD’s debates -- to allow the electorate to
cast their ballots after having had an opportunity to sharpen their views of the leading
candidates. The approach also has the virtue of clarity and predictability. The CPD also
hopes and expects that the criteria will further enhance the public’s con_ﬁdence in the debate
process.

33, The CPD’s 2000 Criteria were not adopted with any partisan {or bipartisan)
purpose. Thev were not adopted with the intent to keep any party or candidate trom
participating in the CPD)'s debates or to bring abour a preordained result. Rather, the 2000
Criteria were adopted to further the legitimate voter education purposes tor which the CPD
sponsors debates.

33, The CPD’s seiection of fifteen percent as the requisite level of support was
preceded by careful study and retlects a number of considerations. It was the CPD’s

considered judgment that the tifteen percent threshold best balanced the goal of being
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sutticiently inclusive to invite those candidates considered to be among the leading
candidates. without being so inclusive that invitations would be extended to candidates with
only very modest leveis of public suppon. thereby creating an unacceptable risk that leading
candidates with the highest levels of public support would refuse to participate.

35, Prior to adopting the 2000 Criteria, the CPD conducted its own analysis of
the results of presidential elections over the modern era and ¢oncluded that a level of
fitteen percent support of the national electorate is achievable by a signiticant third party or
independent candidate. Furthermore. fifteen percent was the figure used in the League of
Women Voters' 1980 selection criteria. which resulted in the inclusion ot independent
candidate John Anderson in one of the League's debates. [n making this determination. the
CPD considered. in particular. the popular support achieved by George Wallace in 1968
(Mr. Wallace had achieved a level of support as high as 20% in pre-election polls trom
September 1968): by John Anderson in 1980 (Mr. Anderson’s support in various polls
reached fitteen percent when the League of Women Voters invited him to participate in one
of i1s debates). and by Ross Perot in 1992 (Mr. Perot’s standing in 1992 polls at one time
was close to 40% and exceeded that of the major party candidates, and he ultimately
received 18.7% of the popular vote).

36.  The CPD considered, but rejected. the possibility ot using public funding of
ueneral election campaigns, rather than polling data. as a criterion for debate participation.
That criterion is itself both potentially overinciusive and underinclusive. Eligibility for
general election tunding is determined based on performance in the prior presidential
seneral election. The CPD realized that such an approach would be underinclusive to the

extent that it would automatically preclude participation by a prominent newcomer {such as
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Ross Perot in 1992), burt also would be overinclusive to the extent it would mandate an
invitation te the nominee of a party that performed well in a prior election. but who did not
enjoy significant national public support in the current election. In addition, while the
Untted States Congress determined that five percent was a sutficient level of support for
purposes of determining eligibility tor tederal funding as a “minor™ party (at & level that is
substantially lower than that received by the “major™ parties). as noted. a debate host
hoping to present the public with a debate among the leading candidates (none of whom are
required to debate) must necessarily take into account a different set of considerations.
Moreover. unlike the CPD’s fitteen percent standard. the standard of qualitication for
tederal tunding in the general election has a preordained result: it automatically includes
the Reform Party candidate but necessanly precludes participation by any other third party
candidate.

37.  The CPD has retained Frank Newport. the Editor-in-Chief of the Gallup Poll.
as a consultant to advise the CPD in cornection with the implementation of the 2000
Criteria. Mr. Newport is a weil-respected expert in the areas of polling methodology and
statistics.

38.  lunderstand that the complainants challenge the CPD"s 2000 Criteria on the
arounds that they are impermissibly subjective in that they are designed to exclude Patrick
Buchanan from participating in the CPD’s 2000 debates. and 1o limit the debate
participants to the nominees of the Democratic and Republican parties. Those claims are
false. The CPD adopted the 2000 Criteria for the sole purpose of furthering its educational
mission. On their tace, the criteria are pre-established and objective within the meaning of

the FECs debate regulations. The CPD. as a non-profit, nonpartisan debate sponsor. is
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entitled to select its own objective criteria and nothing about its decision to use the 2000
Criteria. including its tifteen percent standard. is contrary to the guidelines the FEC has
provided to debate sponsors. [n fact, before the CPD announced the 2000 Criteria.

Mr. Buchanan himsel{ identified fifteen percent as a reasonable level of support for debate
inclusion. See Transcript of NBC News' Octaber 31. 1999 “Meet the Press” (attached at
Tab G).

390 I am aware that the complainants cite statements attributed 1o George
Stephanopolous. former advisor to President Clinton, that the Democratic and Republican
party nominees in 1996 each wanted to exclude Mr. Perot from the CPD’s 1996 debates.
See Compilaint at 18, [ do not know if this is true. but it most certainly is true that the
major party nominees had no tnput into the CPD’s candidate selection decision in 1996. In
1988. 1992 and 1996. the CPD's decisions regarding which candidates to invite to its
debates were made by the CPD’s Board's unanimous adoption of the recommendations ot
independent Advisory Committees charged with the task of applying the CPD’s pre-
established. objective criteria. At no time did any campaign or the representative of any
campaign have a role in the Advisory Committees” or the CPD Board's decision-making
process.

40,  Currently, the CPD is weil along in its preparations tor the production of the

2000 debates. On January 6, 2000, the CPD announced the following schedule for its 2000

debates:

e First presidential debate: Tuesday. October 3. University of Massachuseus,
Boston, MA

e Vice presidential debate: Thursday. October 5. Centre College. Danville. KY

o Second presidential debate: Wednesday, October 11, Wake Forest University.
Winston-Salem. NC
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e Third presidenuial debate: Tuesdayv. October 17. Washington Umiversity in St.
Louis. MO

+1.  In addition to sponsorship ot the 1988, 1992, 1996 debates and its planned
sponsorship of the 2000 debates. the CPD has engaged in a number of other related voter
education activities. each intended in a nonpartisan manner to enhance the educational
value of the debates themselves. In 1988. the CPD. in conjunction with the Library of
Congress and the Smithsontan Institution. prepared illustrated brochures on the history and
role of political debates. In 1990, the CPD sponsored a symposium on debate tormat
attended by academic experts. journalists. political scientists and public policy observers.
Also in 1990, the CPD produced a videotape and brochure giving guidance to schools and
civic groups on how to sponsor debates. [n 1992, the CPD produced a viewers™ guide to.
debaies in cooperation with the Speech Communication Association. In connection with
the 1996 Debates. the CPD sponsored DebateWatch '96. in which over 130 organizations
(including numerous cities and town. high schools. presidential libraries. civic associations.
universities and chambers of commerce) participated by hosting forums in which citizens
viewed the debates together and had the opportunity to discuss the debates atterwards vwith

other viewers and listeners. In connection with the 2000 election. the CPD is planning to
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increase the numerous voter education opportunities availabte on or through its website,
and to produce a two-hour PBS special. “Debating our Destiny.” in conjunction with
MecNeil/Lehrer Productions.

42, [ know of no other debate sponsor that plans to host televised presidential
debates in 2000. If the CPD is prevented trom acting as a debate sponsor. debates
including the major party candidates may not take place this year. [f that were the case. in
addition to the immeasurable injury to the American public and the electoral process. the
time. energy and effort of an enormous number of people would have been expended for
naught. Among those who would be injured are the CPD's many contributors. Debate
Watch hosts and participants. and the communities hosting the debates themselves (the
University ot Massachusetts and Boston: Centre College and Danville. Kentucky: Wake
Forest University and Winston-Salem. North Carolina: and Washington University and St.
Louish.

43, 1declare under penalty ot perjury that the foregoing is true and correct.

iz
Executed this | “day of May. 2000.

\ - e
T T T 4 TTRETD
JANET H. BROWN
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September 17, 1995

Mr. Paul G. Kirk, k.

Mr. Frank J. Faheeskopt, k.
Commission on Presicential Debates
601 13th Streat, N.W.

Washington, D.C. 20305

D%xChﬁnmnKkksndChﬂMFehmkspﬁ

The Mwwcmmmmmdmmmmeﬂwordwospm of minor party candidates
in light of the lstest available data on the Commirsion’s eriteria, aud then to judge, by the
Commission's standard for admission to its debates, whether each candidate does or does pot have 2
sealistic chance of becoming President of the United States next January 20. The chanse peed not be
overwhelming bint pwet be more than theoretical, An affiemative answer to that question is the ouly
busis, under long-estaklished policy, for the C :-,,m-j gslon to invite him or her to the debases it
SpORsOrs. mmexsmmﬁmhsucchm”)mfvxﬁs&mmmm goply. This Commines

merely offers its advisory judgment.

The electoral pnnmpleabehmd the Commission's dogle standard is, as we wnderstand it, that this
Fall's debates, coning:at the end of & year-long nomination #od election process, should help the
voters face the actual choiee before them, and thereiore ought to be as realistic as possible. Since
1987, you, the Commi:sionars, have gtressed, rightly in cur view, that your debates should be
confined to the presideatisf svd vice presidentis] candidates who will be swora in nwat January, along
with their principal rivals.

“Reslistic chance® is m=ant tb focus ancmion oa that real choice,

‘We hepan with Mr, Ross Perot, now of the Refonn Party. We have reviewed the duta your staff has
assembled for us, suppiementied by telephonic inquiries of cur own 1 political scieotists and political
joumnalists ecross the cyuntry, We have copcluded thet, s this stage of the campaign, Mr. Perot has
no realistic chance eithir of populer election in November or of subsequent elestion by the House of
Representatives, in the event 0o candidate obtins an Elestoral College majerity. MNovs of the expert
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observers we bave consulted thinks otherwise, Some point 10 poseibilities of extvagrdinary
Mmmmmmmmmmmmmmmmdm

Four years 2go, we confronted an unprecedented condition whea Mr. Perot xﬁmmm@m
Ocwober. We were mindful that the preceding Spring, before iy withdrawal, be had registered
approximately 40 percemt i the polls, and that upon rejoining the campaign, be could spead
wlimited funds on television camppaigning. Unable to predict the consequences of this combinstion,
we agreed that be must be presumed to bave 3 remote cheoce of election, showld he do well enough
so that no oce else won @ majosity of elecworal votes. His chances in the Fouse of Represemarives
ve found incalculeble. So, we concluded that his prospect of election was unlikely but not
urirealistic.

thzhelmmmmd:heammmafmcmmmpagnhﬁmmmﬂmm Perot’s
funding limited by his acceptance of 8 federnl subsidy, we see no gimdlsr cirounasiang
time. Nor do eny of the academic or jouznalistic individuals we have consulted.

Moving on w0 the uther minor party candidates, we find oo ope with a realistic chanee of being
elected President this year. Applying the sune stepdard end criteris (o them mdividually as to Mr.
Perot, our response is agzin "no” in each case. The observers we have consulted take the same view,
Three of the minor party candidates, in zddition to Mr. Perot, do have a theovetical chance of
‘ection in November, by virtue of placement on the ballots of enough states 20 peaduce #n Electoral
ollege majority. We do not, however, see their election as & reslistic possibility.

Therefore. the Advisory Commites wimimously concludes at this dme that only President Clinton
and Senstor Dole qualify for admission o CPD's debates. . We stazd ready to recouvene should
present circumstanees change.

Sincezely yours,

fkost  Woreredy |

Richard E. Neustadt
For the Advisory Commitiee on Candidate Selection

Richard E. Nenstadt, Chairman
Diana Prentice Carlin

Deorothy S. Ridings

Kenpeth W, Thompson

Eddie N. Williams
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PROCEEDINGS
THOMAS H. HOGAN, District Judge.

*] THE COURT: The Court is going to
dictate a bench opinion at this time-- or
announce a bench opinion; it's not dictating,
it's spontaneous, as opposed to written out--
because of the, as 1 mentioned earlier, the
exigencies of the case and the need for the
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public and the candidates and the parties
before the Court, the agencies, and the Debate
Commission to have a ruling by this Court in
light of the oncoming debates this Sunday.
I'm going to try to make a brief review of the
status of the case and the issues pending
before the Court and then make a ruling on
the request for preliminary injunction and the
motions that have been filed.

All right. First, the Court wants to recognize
and thank counsel for their hard work in an
expedited fashion in this serious matter, the
counsel: Mr. Lanham, Mr. Raskin, Mr
Sargentich, and Mr. Steinberg assisting them
and their other assistants; for the Natural
Law Party, Mr. Newmark and Mr. Vogel as
well; on the defense side, Mr. Loss and Mr.
Briggs, Ms. McGraw, and others for the
Commission on Presidential Debates; and for
the Federal Election Commission, Mr.
Hershkowitz and his assistants.

The Court had set a very tight time frame in

this matter, and although it's on the public
record, it may not be generally known, there
were multiple motions to intervene by various
pro se litigants that the Court denied and
motions by the Green Party and by Mr. Nader
and by the Rainbow Coalition, Mr. Jackson, to
either file an amicus brief or, in Mr. Nader's
case, to intervene. That was denied, but [
allowed them both to file amicus briefs, briefs
to assist the Court that I've considered as well
on these issues.

The first case was Dr. John Hagelin and
others, the Natural Law Party, versus the
Federal Election Commission, was filed here

on September 6 and had--I'm sorry, they had.

filed, I believe, an administrative complaint
on September 6 to the Federal Election
Commission, and on September 13 of this
year, they filed this litigation.

On September 20, the Perot plaintiffs filed an
adminisirative complaint with the
Commission. On September 23, they then
filed this litigation. - I consolidated these two
cases for the purpose of argument and so that
we combined them on today's hearing
schedule.

C
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The parties, since this 1s October 1, literaily
in one week have briefed fully the issues in
this case, have had oppositions filed and reply
briefs received as late as last evening that the
Court and the parties worked on.

What the Court intends to do is, as it said,
dictate its opinion in this matter at this time,
It hopes that the time frame will be such it
will be able to issue a fuller analysis and a
written opinion in a few days, but because, as
I've said, of the need for a decision, in fairness
to the parties, I'll issue this bench opinion. It
will rule upon the preliminary injunction and
the motions that are pending to dismiss.

I will announce my ruling and then give the
rationale, that is, the findings of fact and
conclusions of law under the preliminary
injunction standards under rule 65 and then
the rulings on the motions to dismiss as well,
and follow that by an entry of an order on the
docket for appellate purposes as may be
necessary.

%2 The preliminary injunction requested in
both cases, for instance, in the Perot case, Mr.
Lanham:-.I didn't recognize Mr. Lanham--in
the Perot case, the remedies sought in their
brief indicates that the plaintiffs recognize the
Court should not unnecessarily intrude in the
election process and it does not have authority
tc order the debates occur, select the
participants in those debates, but argues it
does have jurisdiction to guide the decision-
making process of the CPD, that is, the
Commission on Presidential Debates, to
ensure it conforms to legal requirements and
suggests that the Court review the criteria,
inform defendants of the criteria it considers
objectives, and lists three criteria that are
objective, and that the Court allow that the
plaintiffs, Mr. Perot and Mr. Choate, who
meet those objectives, the objective criteria

the plaintiff lists as objective, and order that:

the CPD allow them then to participate in the
debates and that at least I should identify the
criteria that they have set forth as the only
pre-established cobjective criteria and enjoin
the Commission on Presidential Debates from
applying any debate selection criteria other
than those pre-established objective criteria as
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set farth by the plaintiff that should be used.

In the alternative, they ask the Court to
declare the debate regulations of the FEC to
be ultra vires and unconstitutional and enjoin
any further CPD or corporate spending on
these debates.

Likewise, the Natural Law Party and Dr.
Hagelin and Dr. Tompkins pray that the
Court issue a temporary restraining order or
preliminary injunction enjoining the CPD
from using unlawful subjective selection
criteria in requiring it to establish its pre.
established subjective criteria or, in the
alternative, ordering the FEC to make an
immediate decision on the viclations and
authorizing it to take expedited action against
the violations.

This case presents a rather unique issue for

this Court that has not been directly decided

before in this circuit and perhaps in any
circuit as to the granting of a preliminary -
injunction that either would order, in essence,
the attendance of certain individuals at the
debates or stop the debates based upon the
plaintiffs’ assertions that the criteria, at least
under the regulatory argument, that the
criteria used were inappropriate, being
subjective, and therefore the debates cannot go
forward until appropriate criteria are drafted
and established, and secondary to that, that
the Court should indicate which criteria are
appropriate so that debates could go forward
with the individuals who may then fall under
the criteria.

The arguments have consisted of, as ['ve said,
not only the briefs and the additional
materials and exhibits filed and affidavits, but
also the presentations this morning by counsel
that the Court has considered.

The Court is going to make the following
ruling at this time on the preliminary
injunetion request following the factors that I
must use in any preliminary injunction case in
this circuit under Washington Metropalitan
Area Transit Authority v. Holiday Tours, 559
F.2d 841, 843, a 1977 circuit case. The factors
are the likelihood of success on the merits;
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whether without this relief the movants have
shown they'll suffer ureparable injury; the
balance of the equities or harm to other
parties, as they say; and finally, wherein lies
the public interest.

23 Applying those factors, the Court is going
to deny the motion for preliminary injunction
in both cases, the case of Mr Hagelin and the
Natural Law Party and the case of Mr. Perot
and the Perot Party--Reformn Party at this
time. As [ have said, this bench opinion will
be the findings of fact and conclusions of law
giving the rationale for this decision.

While recognizing that the debate medium
through the TV and the exposure is not only
important but prohably vital and essential in
today’s world of electronic communication,
vastly different than referred to earlier in the
Lincoln-Douglas debates, where it was a room
perhaps of this size that the debates occurred
in or outdoors with a group of people, today to
really meaningfully communicate, it is, I
would believe most will agree, essential that
the candidates have access to TV.

Unfortunately, more people watch the TV and

get their impressions, make their decisions
perhaps from the TV exposure than they do
from the print media in today's world.
Perhaps someday we'll be doing virtual
debates over the Internet, where this won't be
the same problem, but right now we're faced
with these issues of the participation of Mr.
Perot and his party and his vice presidential
candidate, Mr. Choate, and the Natural Law
Party, Dr. Hagelin and his vice presidential
candidate, Dr. Tompkins, to participate in the
debates scheduled for October 6, this Sunday
gvening.

While recognizing the important interest and
need, as ['ve said, for communication through

the TV medium and aceess to the TV by the

third-party candidates to establish their
credibility with the electorate, it’s apparent to
the Court, after review of the authorities and
the case law and the statutory framework of
the Federal Election Commission, that the
likelihood of success on the merits, whether
I'm treating the statutory/regulatory claims of
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the XNatural Law Party or, we use the
terminology Perot Party to incorporate the
various Perot plaintiffs, as to their statutory:
regulatory claims, that there is substantial
barriers to the likelihood of success on the
merits that the plaintiffs have simply not
overcome that [ had to be convinced they could
before I could grant a motion for preliminary
injunction.

The Court recognizes the frustration and
perhaps this, I think, admitted by the
defendants perhaps unfairness in the process
that does not allow all those who consider
themselves legitimate candidates for our most
important office in the country to fully
participate, but I believe the complaint should
be with Congress and the statutory framework
established for the FEC to operate and that
this carefully crafted statute and the
regulations promulgated by the FEC under
their authority and expertise are not easily
challenged.

The first issue to look at under the statutory
claims of the Natural Law Party and the Parot
plaintiffs is the jurisdictional problem, where
Congress set forth very precise procedures
and, after case decisions, amended the statute
to reflect a more timely review of certain
areas that could be raised or questions that
could be raised as the elections approached.

*4 Congress obviously knew the problems..
they are politicians who face election every
two vears in the House and every six in the
Senate--that could occur if the election process,
electoral process was interfered with by the
courts willy-nilly and therefore prescribed the
election laws as it has under the Federal
Election Commission Act.

They easily could have, because they
responded to certain case decisions, the Cort v.
Ash case for one, amended the statute to
create exceptions for procedures for cases like
this one and could have certainly said in
extraordinary circumstances the courts may
intervene and grant injunctions, etc., but they
did not, even though they have considered
issues, obviously, of timing and concern to
have the parties heard and grant a relief prior
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to elections mooting aqut the issues they've
raised.

Congress created the FEC to hear issues such
as this-I'm talking now on the statutory/
regulatory claims--such as these issues and set
up a procedure forth for them to do that. This
Court has ruled, as other courts have ruled,
the FEC is bound by those procedures and
must follow those.

In this case, complaints have been filed with
the FEC that the criteria used were not in
accordance with their regulation and that
violated the statute and that they should be
granted some relief. There's no indication
that the FEC is not doing other than they’re
prescribed to do by statute, that s,
investigating the complaints, and will in due
course rule upon them, and the plaintiffs, if
dissatisfied, can eventually come to court.

That brings the case to the Court then to look
at the futility issue, should that overcome this
grant of exciusive jurisdiction to the FEC, and
that was amended. The statute now, instead
of reading primary, reads exclusive primary
jurisdiction for the FEC.

The defendants have argued, the FEC, there
is basically no case in which the Court could
grant relief, that the exclusive and sole
jurisdiction always lies with the FEC, and no
matter what the circumstance could be, the
Court could not intercede.

As argued to this Court by Mr. Newmark,
who referred to the Rafeedie case with Justice-
-Judge then, I believe, now Justice Ginsburg,
and tried to analyze the difference in the
exhaustion requirements and original
jurisdiction or subject matter jurisdiction and
came up with a, there’s something different
between that and the classic jurisdiction

requirements, such as diversity, etc., that hag -

some appeal to the Court in its analysis, and 1
believe that the Court may be able in certain
extraordinary circumstances to hear a case if
the pursuit of the FEC remedy would be futile.

However, in this case, I do not see the
plaintiffs are go different from other cases,
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such as the Carter-Mondale Re-election
Committee v. FEC, 642 F.2d 538, a 1980
D.C.Circuit case. There the plaintiffs were
making claims that were even perhaps more
urgent than here involving the approaching
presidential election by the one group of the
presidential candidates . essentially
complaining about the other presidential
candidates accepting illegal funds, ete., and
were found not to have met the futility
exception, and that involved the two
presidential candidates with the election close
upon them, and therefore, the Carter-Mondale
people could not get relief even though they
may have had a legitimate complaint.

*5 In this case, we have the situation of Mr.
Perot and his party and the Natural Law
Party and Dr. Hagelin complaining they
cannot get relief in time and the dehate is
close upon them. It's not the final presidential
election they're challenging in November, but .
a preliminary step which the Cowrt has
recognized is important but does not seem it -
overcomes the Carter-Mondale rule that was
established in this circuit as to have met a
futility exception, even if one should exist, but
I believe the language of the case law referred
to, NCPAC and others, does recognize there
may be a hurdle over which the plaintiffs
could leap in the appropriate case, but I do not
find it exists here. As to their likelihood of
success on the merits, it does not seem that
the plaintiffs have a situation that would meet
that exception.

Also, as to the remedy that may be available,
I've referred to the relief sought by the
plaintiffs in their motions that would have the
Court order either criteria be accepted by the
Presidential Debate Commission that I would
say is the appropriate criteria, not the agency,
the FEC, who is assigned this responsibility
by Congress, and that I would rule that that
criteria was met by the plaintiffs and
esgentially order they must attend then any
debate that is then held, or I would rule
eventually, I suppose, on the other hand there
can be no debates uritil they redo the criteria,
which obviously could not happen in this
presidential election cycle.
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Weighing that against the plaintiffs not being

able to partake in the debate or the remedy
they may still pursue in their complaints to
the FEC and may have a right to come back to
this Court later on in the process that is
provided by the Federal Election Commission
Act, under 437g(aX8), the Federal Election
Commission lawyer asserted they would not
be mooted out if they came back to court.
What they would have lost if the FEC doesn't
agree with them and they have to come to
court ts the opportunity to debate, but they
still may be able to cure any defects in the
criteria they allege the Debate Commission
has used so that the next cycle would not have
these defects and thereby have some relief,
although not total relief,

But weighing the interference of the Court--
and ['m going not only to likelihood of success
on the merits and irreparable injury, but
balancing the equities and the public interest--
the harm that could occur by the Court's
interference in this process and the reaching
that the Court must make to grant the
preliminary injunction that it would have the
right to set the criteria or choose which
criteria already out there are appropriate and
disallow other criteria, overriding the FEC's
opportunity to do that as the agency assigned
to do that by Congress, and considering the
plaintiffs can still pursue this complaint later
in court, albeit without partaking in the
debates, and the harm to the public interest
and having the debates go forward as
presently set and not interfering with those,
the Court cornes down against the plaintiffs on
that issue.

*§ So that the Court is convinced, applying
all the factors and even considering in some
sense the irreparable injury to the plaintiffs
by not being able to participate in the debates,
but not overall irreparable injury, since I

believe they can still go forward with their -

complaints and eventually come to court if
they're not given appropriate relief, and
recognizing that the third- party candidates
who are not accepted for the debates have a
stigma attached to them that they have been
determined to be, I think the language given
was losers already, that they lack the
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exposure and they will not be able to test their
ideas in the crucible of a debate in front of the
public, or, as urged by plaintiffs’ counsel, they
will not be able to take the job interview for
the American public, and that they could lose
as well the opportunity to earn additional
federal funding by the level of votes that they
can get if they are successful in running and
collecting a certain percentage of the votes
and that will hurt their opportunity to do that,
I've considered all those factors and the
irreparable injury, and weighing the chances
of success, likelihood of success, and the harm
to others and the public interest, and because
of the statutory structure that I believe exists
under the case law and its interpretation
almost unanimously by all courts that this
hurdle is great indeed, and following the
scheme as put together by Congress, { do not
believe the plaintiffs have shown a likelihood
of success on the merits on their claims, and
despite the fact they will suffer some injury, I _
do not believe it overcomes their, a lack of
ability to succeed in this case. :

The Court also had claims submitted to it on
the injunction--then I'll get to the merits side
in a minute on the motions--constitutional
claims in the Perot suit only. Again, there
was an objection to jurisdiction and claims
against the FEC and CPD as to their
constitutional issues.

Again, applying the Holiday Tours factors,
I'm going to find that there’s no likelihood of
success on the merits again on the
constitutional claims. Simply put for the
purpose of this bench opinion, the claims
against the Commission oa Presidential
Debates, the constitutional claims, I believe,
cannot succeed, because the plaintiff has not
shown that the CPD is a state actor.

An example of that is San Francisco v. USOC,

United States Olympic Committee, and again
it was found not to be a state actor despite it
wag under federal charter, got help from the
government for fund raising, and certainly
was in the area of public interest.

Here, where plaintiff has no right to
participate in the debate, he's agreed to that
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under Johnson v. FCC out of this circuit, 829
F.2d, at 163 to 1684, an '87 D.C. Circuit case,
therefore, there is no constitutional issue I
believe the plaintiff can recover on in the
Perot litigation.

The plaintiff had argued and analyzed the
issues in the context of an analogy to political
conventions or voter access or to the ballot,
but we do not have that here with the decision
of law in this circuit as to the there is no right
to participate in this debate in any event and
that at least at this time, there is not
sufficient evidence to show that the CPD is
really a state actor in any fashion.

*7 Even going further to the merits of the
constitutional claims, there's an argument
that the equal protection clause of the 1l4th
Amendment was violated by the CPD, and I
do not see that available to the plaintiff ini the
context in which he's raised it. The same with
the that a debate is not a public forum, where
the plaintiff's First Amendment rights are
being violated in any fashion.

And finally, he argued that his due process
rights were violated because-- under the Fifth
Amendment, as in Goldberg v. Kelly, but
where there's no right to debate under
Johnson, there’s no right tc a hearing, notice,
ete., so I do not see that applying.

The plaintiffs argued an issue it had raiged in
its reply brief heavily before the Court today,
and that is the FEC regulation at 11 C.F.R.
110.13 is ultra vires and unconstitutional
interpretation of the FECA authority, because
it permits corporate expenditures in violation
of the FECA prohibitions.

The Court does not again find a likelihood of
success on the merits of that claim. The FEC
regulation has issued, they said, pursuant to
the reference I made during argument to 2
U.S.C., Section 431(3XBXii), which exempts
from the definition of expenditures such
nonpartisan activity designed to encourage
individuals to vote, and then it goes on or to
register to vote, so it included both the
registration, but it also includes individuals to
vote in general, that is, encourage them to go
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to the polls.

Obvicusly, the FEC in its expertise and using
a Chevron analysis and deferring to their
interpretation, it seems to me that their
publication of reguiations pursuant to the
statute allowing expenditures to be exempted
for nonpartisan activity, it seems it's not
iliogical to say that that appears to fit the
statutory authority given to the FEC, and
accepting their expertise, [ do not see at this
point a basis to declare ultra vires and
unconstitutional that they have allowed under
regulations private organizations to establish
themselves for purposes of holding
nonpartisan debates supported by corporate
contributions.

Finally, the plaintiffs, the Perot plaintiffs
claim the FEC has unconstitutionally
deiegated authority to the Debate Commission
and that such delegation is unconstitutionally _
vague was raised. [ had a hard time getting a
handle on that. I think that 1 don’t see any
statutory  authority delegated to the
commission, and I think the claim is not that
it was vague, but that they had precise
criteria, they said, that the Debate
Comumission must establish, whatever group is
set up to try to put on the debates that have to
have this subjective criteria, and they're
complaining their criteria accepted or used by
the Debate Commission was inappropriate and
not in accordance with the FEC rule. I don't
see how that meets the unconstitutionally
vague standard.

So again, I do not see a likelihood of success
on the merits on the constitutional issues as
raised by the Perot plaintiffs.

*g And finally, again, the irreparable injury,
certainly I share the concerns the parties have
set forth and, as 've already articulated, that
the Court has on this process, and perhaps in
the future there will be a different process or
the Presidential Debate Comumission wiil be
organized  differently, with  different
gualifications in their criteria in the future,
but that’s not what [ have before me now.

Certainly the previous courts that have
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considered interfering with debates or ongoing
presidential elections have found substantial
public injury if the debates are prevented from
going forward or the elections are interfered
with, and 1 believe that is the appropriate
standard for the Caurt to consider.

And uitimately, there's a problem of
redressibility, as ['ve referred to earlier, which
1s one of the factors to consider under the
likelihood of success. As I mentioned, I do not
tnink--and [.-despite the parties’ pleadings
that [ read in their motions, that the Court
would be empowered to order Mr. Hagelin and
Mr. Perot and their vice presidential
candidates to participate in the debates, to
require they be admitted and require that the
two presidential candidates now in the debates
continue their participation. I think everyone
agrees that that would be beyond the Court’s
authority.

I think it's beyond the Court's authority to
order CPD to use only certain of its criteria
and I make the selection of which criteria.
That does not go through any regulatory
agency. That's one judge putting his
imprimatur on certain criteria he believes is
appropriate as urged by the parties, and those
criteria, the ones that get them in the debate
may not get others in the debate, and I begin
to believe that that is not appropriate judicial
rule making.

So that there's no guarantee that whatever
the Court did teday, if I found for the
plaintiffs, the debates would take place under
any of those circumstances. It's more likely
that the best the Court would do if it found
grounds to do so would be to order the CPD
and the FEC to go forward with the
complaints on an expedited basis and to see
what came out of that. In the meantime, 1
expect that that would sabotage the debates
themselves, s0 no one would really succeed.

Finally, before--so I'm denying the motions
for preliminary injunction for those reasons
under rule 65. I've consolidated these
hearings, as I've said, under the rules, and
there have been motions to dismiss filed by
both defendants as to both cases. I'm going to
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treat those motions to dismiss as motions for
summary judgment, because there have been
affidavits filed and supplementary exhibits
given to the Court taking it out of the motion
to dismiss category and putting it under
motion for summary judgment.

Under Celotex v. Catrett, 477 U.S. 317, at
322, an '86 case that came from this circuit,
the Supreme Court ruled summary judgment
is appropriate against a party who fails to
make a showing sufficient to establish the
existence of an element essential tc the
party's case and on which the party will bear
the burden of proof.

*9 I have gone back through these materials

again in the context of the motions for

summary judgment--I'm treating the motion

to dismiss, as I've said, as summary judgment-

-to see whether or not there's any contested

material issues of fact the parties have argued -
to the Court. In fact, there are none, that it is
strictly a legal issue for the Court to consider
this regulation under the statutory authority
granted the FEC that they're questioning and
the constitutional issues as raised by Mr.
Perot.

Under the analysis U've given for the
preliminary injunction, the Court is going to
find that it should grant summary judgment
on behalf of the defendants on the complaints
herein, that the statutory claims that the CPD
has violated the FEC regulations of 11 C.F.R.
110.13, again as I've indicated previously, I do
not believe that they can establish that the
FEC has issued an ulira vires or regulation
that is beyond their authority to do so but that
does fit in with the context of the Chevron
analysis, their expertise in this area, where
the statutory authority allowed them to have
an exception for expenditures of nonpartisan
activity designed to encourage individuals to
vote, 50 that the establishment of regulatory
scheme work by the FEC to allow private
50Yc)-type organizations to exist to put on
debates does not seem to the Court at this
time, as the parties submit it was a legal
issue, to be beyond the FEC's power under
FECA, and I'm going to grant summary
judgment on the issues of the regulatory

[ e
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autherity and that the CPD has violated
those, also, because I've ruled that that first
will have to go through the FEC process, the
complaint process before it comes to this Court
in any event,

Additionally, as to the constitutional claims,
again as ['ve addressed them already,
incorporating that analysis, [ simply do not
see any of those established as a legal issue at
this time. There are no material facts of
dispute, and because CPD is not a state actor
under the case law, because there's no right to
participate in the debate under the case law,
there’'s no equal protection clause or due
process right that is trammeled upon by these
regulatory regulations, and that ['ve already
found the CFR. involved 1is not
unconstitutional or ultra vires because it
permits corporate expenditures, under that
analysis then, there are no issues left for the
Court to decide in the future, so that I'm going
to grant summary judgment on behalf of both
defendants and dismiss both cases at this
time,

The Court is going to issue an order today
incorporating this bench ruling. As I['ve said,
if time allows, I'll issue a written opinion with
perhaps a more articulate analysis of these
issues, and it may be in the future, as I've
already alluded, there will be a different
arrangement in our debate system that has
beeri set up under the FEC that would be
perhaps more open and accessible to those who
should be heard by the American public in a
debate circumstance.

Sometimes one wishes we had more of the
British system, where the party leaders debate
many different characters, if you've ever been
te Britain, and that they would appear and
debate in Congress, as a matter of fact, as the
prime minister hag done. [ think we're sort of

at a point where it reminds me of the playoffs’

that are starting, in a baseball analogy, and
we have the wild card team makes the
playoffs but isn't allowed to play in the World
Series eventually, even if it's succeeding well
in the playoffs, and that's regrettable.

%10 But under the case law and the statutory

Copr. ® West 1398 No Claim to Orig. U.S. Govt. Works
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scheme work that's been established by
Congress after notice of these types of
concerns, I cannot find the plaintiffs can show,
as I've already ruled, sufficient evidence to the
Court that they can have a likelihcod of
success on the merits, and I have to grant
summary judgment for the defendants.

I want to thank counsel for their work. I
know it was extensive, time. consuming, and
difficult over the last week. The Court had
them on a very tight schedule and also on a
tight argument schadule, and I appreciate
their cooperation and excellent arguments
they presented to the Court.

All right. We’ll stand in recess.
(Which were all the proceedings had at this
time.)

END OF DOCUMENT .
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at all.”?

In addressing both sets of arguments
pressed by the petitioners, the McMillan
Court not only affirmed the continued vitality
of Speckt, but also used larguage that limited
its holding regarding the inapplicability of
Specht to situations in which the sentence
“enhancement” relates to the particular
event on which the conviction is based. The
Court held that the Act did not fall under
Specht because it “only bec{ame] applicable
after a defendant has been duly convicted of
the crime for which he is to be punished."
McMillan, 477 U.S. at 87, 106 S.Ct. at 2417
(emphasis added). Rejecting the claim that
a higher burden of proof should apply, the
Court noted that “[slentencing courts neces-
sarily consider the circumstances of an of-
fense in selecting the appropriate punish-
ment, and we have consistently approved
sentencing schemes that mandate consider-
ation of facts related to the crime, without
suggesting that those facts must be proved
beyond a reasonable doubt.” [d. at 92, 106
S.Ct. at 2419 (emphases added).

The Court’s apparent assumption that pun-
ishment will relate to the crime of conviction,
rather than to crimes for which the defen-
dant has been acquitted, reflects a common-
ality of understanding about fundamentai
fairness shared by scores of judges and aca-
demics,*® as well as every nonfederal jurisdic-
tion in the nation that has implemented
guideline sentencingy! The Federal Guide-
lines stand alone in perpetuating their ano-
malous treatment of acquittals in sentencing.

In sum, I do not believe the Supreme
Court has yet sanctioned the intolerable no-
tion that the same sentence can or must be
levied on a person convicted of one crime,
and acquitted of three “related” crimes, as
can be imposed on his counterpart convicted
of all four crimes. The result of such a
system is subtly but surely to eviscerate the
right to a jury trial or to proof beyond a

29. McMillan, 477 US. at 91-92, 106 S.Ct. at
2419.

30. See supra note 2.

31. See Tonry, supra note 2, at 356-57 (noting that
the Federal Sentencing Commission is the only
sentencing commissicon in the naton to reject the
"charge offense” model, whereby sentences are

reasonable doubt for many defendants. Yet
we appear to have relentlessly, even mind-
lessly progressed down the path. [t is time
to turn back. The British novelist G.K.
Chesterton once said: “(Wlhen two great
political parties agree about something, it is
generally wrong.” #® [ am afraid the same
can be said in this one instance about great
eircuit courts.
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sought to enjoin debates or require Federal
Election Commission (FEC) to act on com-
plaints. The United States District Court
for the District of Columbia, Thomas F. Ho-
gan, J., denied reiief, and candidates appeal-
ed. The Court of Appeals held that: (1)
distriet court lacked jurisdicton to enjoin
impending debates or force FEC to act im-
mediately; (2) FEC failure to rule on chal-
lenges to debates filed one month or less
before first scheduled debate was neither
unlawful nor unreascnable; (3) FEC did not
delegate any authority to sponsor of presi-
dential debates when it issued regulation
permitting eligible nonprofit organizations to
stage debates; but (4) where district court
did not have opportunity to consider chal-
lenged regulations’ legality in terms of ad-
ministrative record, proper procedure was to
dismiss without prejudice to filing of new
suit.

Affirmed in part and remanded in part.

I. Elections ¢2311.1

District court lacked jurisdiction to ig-
nore elaborate statutory requirements for
consideration of complaint under Federal
Electon Campaign Act (FECA) and to en-
join impending presidential debates or force
Federal Election Commission (FEC) to act
immediately to adjudicate validity of com-
plaints filed with FEC or to order FEC to do
so before scheduled debates. Federal Elec-
tion Campaign Act of 1971, § 309(a), as
amended, 2 US.C.A § 437g(a).

2. Action &3

Apart from petition in district court by
party aggrieved by Federal Election Com-
mission’s (FEC) dismissal of complaint or
failure to rule within 120 days, there is no
private right of action to enforce Federal
Election Campaign Act (FECA) against al-
leged violator. Federal Election Campaign
Act of 1971, § 309(a}8)C), as amended, 2
U.S.CA. § 43Tg(a)8)C).

3. Elections ¢=311.1

Since Federal Election Commission
(FEC) is given 120 days to act on submitted
complaint, its delay in ruling on challenges to
presidential debates filed one month or less

ERAL REPORTER, 3d SERIES

before first scheduled debate was neither
unlawfi) nor unreasonable. Federal Election
Campaign Act of 1971, § 30%aX8XA), as
amended, 2 U.S.C.A § 437g(a)dB)}A).

{. Administrative Law and Procedure

e=322.1
When Congress has specifically vested
agency with authority to administer a stat-
ute, it may not shift that responsibility to

private actor.

3. Elections &311.1

Pederal Election Commission (FEC) did
not delegate any authority to sponsor of
presidential debates when it issued regula-
tion permitting eligible nonprofit organiza-
tions to stage candidate debates, provided
that they empioy “pre-established objective
criteria” to determine who may participate,
and gave individual organizations leeway to
decide what specific criteria to use. Federal
Election Campaign Act of 1971, § 316, as
amended, 2 US.CA § 44lb; 11 C.F.R.
§§ 110,13, 114.4(D.

6. Elections &=311.1

Federal Election Commission (FEC)
may not render advisory opinion upon re-
quest of third party concerning legality of
organization’s preannounced criteria for par-
ticipation in election debate. Federal Elec-
tdon Campaign Act of 1971, § 308(a)Xl), as
amended, 2 U.S.C.A § 437f(a)(1).

7. Elections €311

Federal Election Campaign Act (FECA)
has no provisions governing judicial review of
regulations, so action challenging its imple-
menting regulations should be brought under
judicial review provisions of Administrative
Procedure Act (APA). 5 US.CA § 701 et
seq.; Federal Election Campaign Act of
1971, § 301 et seq., as amended, 2 US.CA
§ 431 et seq.

8. Administrative
¢=678
Elections ¢311.1
Where district court did net have oppor-
tunity to consider challenged Federal Elec-
tion Commission (FEC) regulations’ legality
in terms of administrative record or the Ad-
ministrative Procedure Act (APA) and the

Law and Procedure




PEROT v. FEDERAL ELECTION COM'N

Y By 1y )

Clte na 97 F.3d 553 (D.C.Cir. 1996)

case law under it, proper procedure was to
dismiss without prejudice to filing of new suit
challenging FEC authority to promulgate the
regulations. 5 U.S.C.A. § 701 et seq.. Fed-
eral Elecdon Campaign Act of 1971, § 301 et
seq.. as amended, 2 U.S.CA § 431 et seq.

Appeals from the United States District
Court for the District of Columbia (Nos.
96¢cv2196 and 96¢v2132).

Thomas O. Gorman, Washington, DC, ar-
gued the cause for appellants Ross Perot, et
al., with whom Samuel W. Lanham, Jr., Ban-
gor, ME, Jamin B. Raskin, and Thomas O.
Sargentich, pro hac vice, and Robert E.
Steinberg, Washington, DC, were on the
briefs.

Thomas M. Newmark, St. Lous, MO, ar-

gued the cause (pro hac vice) for appelants
Dr. Hagelin, et al, and was on the brief.

Richard B. Bader, Associate General
Counsel, Washington, DC, argued the cause
for appellee Federal Election Commission,
with whom Lawrence M. Noble, General
Counsel, was on the brief.

Lewis K. Loss, Attorney, Washington, DC,
argued the cause for appellee Commission on
Presidential Debates, with whom William H.
Briggs, Jr., was on the brief.

Before: SILBERMAN, RANDCOLPH, and
ROGERS, Circuit Judges.

Opinion for the Court filed PER
CURIAM.

PER CURIAM:

Two days hence a series of debates be-
tween candidates nominated by the Demo-
cratic Party and the Republican Party for
President and Vice President of the United
States is scheduled to begin. One day ago
this court heard argument concerning those
debates. The case was argued before the
district court on October 1, 1985. In view of
the importance of the issues and the short
time remaining before the debates begin, this
court granted the motions for expedited re-
view.

Appellants in these consolidated appeals
are Ross Perot and Pat Choeate, the presi-

dential and vice-presidential nominees of the
Reform Party, and their campaign organiza-
tion, Perot '96, Inc. (collectively “Perot™);
and Dr. John Hagelin and Dr. Mike Tomp-
kins, the nominees of the Natural Law Party
of the United States, and their party (collec-
tively “Dr. Hagelin”). They appeal from the
denial of injunctive relief and the grant of
summary judgment to the Federal Election
Commission (“FEC”) and the Commission on
Presidential Debates (“CPD”"). Appellants
now raise only two contentions. Perot con-
tends that the FEC has unlawfully delegated
legislative authority to a private, non-profit
corporation, in violation of Article I of the
Constitution. Dr. Hagelin contends that the
district court erred in granting summary
judgment on the grounds that it lacked juris-
diction to enjoin a violation of the Federai
Election Campaign Act of 1971 ("FECA™), 2
U.S.C. § 431 et seq. {1994), despite the inabil-
ity of the FEC to address the violation prior
to the 1996 presidential debates scheduled by
the CPD to begin on October 6, 1996.
Hence, we do not address the merits of ap-
pellants’ other claims, presented to the dis-
trict court, that they were wrongfully exclud-
ed from the debates. On the issues before
this court, we find no merit in Perot's consti-
tutional challenge or in Dr. Hagelin's conten-
tions. As to the validity of the FEC regula-
tion at the center of this controversy, we
conclude that the grant of summary judg-
ment sustaining it was premature. Accord-
ingly, we affirm the denial of injunctive re-
lief, vacate the grant of summary judgment
relating to the claim that the regulation is
inconsistent with the statute, and remand
with instructions to dismiss the regulatory
claim without prejudice.

L

The CPD is a private, non-profit corpora-
tion formed in 1987 for the purpose of spon-
soring presidential debates. In prier years,
that task had been performed by another
non-profit entity, the League of Women Vot-
ers. Beginning with the 1983 presidential
election, the CPD assumed that function.
The members of the CPD inciude a former
chairman of the Democratic National Com-
mittee, a former chairman of the Republican
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National Committee, and other representa-
tives of the Demacratic and Republican par-
ties. In connection with the 1996 presiden-
tial election, the CPD has scheduled 3 series
of two presidential and one vice-presidential
debates, with the first presidential debate
scheduled to take place on October 6, 1996.
The only candidates invited to participate are
President William Jefferson Clinton and for-
mer Senater Robert J. Dole, the respective
nominees of the Democratic and Republican
Parties, and their vice-presidential running
mates. The CPD, relying on its prean-
nounced criteria, and the recommendation of
an advisory committee consisting primarily of
politieal scientists, based its decision to ex-
clude other candidates on the grounds that
no other candidates have a “realistic chance
of winning” the 1956 election.

To understand the nature of appellants’
claims, we set forth the underlying statutory
and regulatory framework. The FECA pro-
hibits “any corporation” from malking “a con-
tribution or expenditure in connection with”
any federal election. 2 U.S.C. § 441b(a).
Both 2 “contribution” and an “expenditure”
are defined to include, inter alia, any ad-
vance of “anything of value ... for the pur-
pose of influencing any election for Federal
offiece.” ld § 438N AXI); id.
§ 43U9AXD. An “expenditure” does not,
however, include “nonpartisan activity de-
signed to encourage individuals to vote or to
register to vote." [d. § 431(9)(BXii).

As early as 1976, the FEC recognized that
§ 441b could be construed to bar the use of
corporate funds to stage debates. See 44
Fed.Reg. 59,162 (1979). To remove doubt
about the legality of corperate sponsorship of
debates, the FEC promulgated a regulation

1. The regulation reads in refevant part
§ 110.13 Candidate debates.

{a) Staging organizarions. {1} Nonprofit or-
ganizations described in 26 U.S.C. 501{(c)X3) or
(c}4) and which do not endorse, support, or
oppose political candidates or political parties
may stage candidate debates in accordance
with this section and 11 C.F.R. 114.1(f).

L & L L L -

(b) Debate Structure. The structure of de-
bates staged in accordance with this section
and 11 C.F.R. 114.4{D is ieft o the discretion
of the staging eorganization(s), provided that:

(1) Such debates include at least two candi-
dates; and

incorporating its view that “nonpartisan de-
bates are designed to educate and inform
voters rather than to influence the nomina-
tion or election of a particular candidate,”
and thus "“funds expended ... to defray costs
incurred in staging nonpartisan debates”
ought not run afoul of § 441b. 44 Fed.Reg.
76,734 (1979). The current version of this
regulation, to be codified at 11 C.F.R.
$ 110.13, was transmitted to Congress in De-
cember 1995, and became effective March 13,
1966. It provides that eligible non-profit or-
ganizations may stage candidate debates, so
long as they “use pre-established objective
criteria to determine which candidates may
participate in a debate.” !

On September 19, 1995, approximately six
months before the effective date of § 110.13,
the CPD announced its selection criteria for
participants in the 1996 presidential debates.
The CPD had concluded that the historical
prominence of Democratic and Republican
nominees warranted an invitation to the re-
spective nominees of the two major parties in
1996. With respect to “non-major party can-
didates,” the CPD anpounced criteria by
which it could identify those who had “a
realistic (i.e.,, more than theoretical) chance
of being elected.” These criteria included
evidence of national organization (such as
placement on the ballot in enough states to
have a mathematical chance of obtaining an
electoral college majority), signs of national
newsworthiness {as evidenced, for example,
by the professional opinions of the Washing-
ton bureau chiefs of major newspapers, news
magazines, and broadcast networks), and in-
dicators of public enthusiasm (as, for in-
stance, reflected in public opinion polls). On

(2) The staging ocganization(s) does not
structure the debates to promote or advance
one candidate over ancther.

(c) Criteria for candidate sefection. For all
debates, staging organization(s) must use pre-
established objective criteria “to determine
which candidates may participate in a debate.
For general election debates, staging organiza-
tion(s) shall not use nomination by a particular
political party as the sole objective criterion 1o
determine whether o include a candidate in a
debate. . ..

11 CFR § 11013,




)T v. FEDERAL ELECTION COM'N

297

Cite a3 97 F.3d 353 (D.C.Clr. 1936)

September 17, 1996, the CPD issued a press
release indicating its conclusion that no can-
didate other than President Clinton or Sena-
tor Dole had a realistic chance of being elect-
ed, and that, therefore, only those candidates
and their vice-presidential running mates,
would be invited to participate in the de-
bates. :

On September 6, 1996, Dr. Hagelin filed an
administrative complaint against the CPD
with the FEC, asserting that the CPD violat-
ed 11 C.F.R. § 110.13(c) by using subjective
criteria to choose whom to invite as partiei-
pants in its debates and by inviting President
Clinton and Senator Dole based solely on
their nominations by the Democratic and Re-
publican parties. On September 13, Dr.
Hagelin filed a verified complaint against the
FEC and the CPD in the United States
District Court for the District of Columbia
seeking to enjoin the CPL from using unlaw-
ful debate selection criteria or, in the alterna-
tive, to order the FEC to take immediate
action on his complaini as well as authorize it
to take ex;edited activn against the CPD’s
alleged violations of the FECA.

Meanwhile, on September 20, 1996, Perot
filed an administrative complaint against the
CPD with the FEC. He too challenged the
CPD’s application of its selection criteria.
On September 23, 1996, Perot filed a verified
complaint in the district court, requesting
that the court enjoin the FEC and we CPD
from violating the FEC regulations, the
FECA, and various constitutional provisions.

The FEC and the CPD filed moidons to
dismiss the complaints. The district court
consolidated the cases for argument, and,
after expedited briefing, heard oral argument
and ruled from the bench on QOctober 1, 1996.
The district court denied appellants’ requests
for preliminary injunctive relief. Applying
the factors set forth in Washington Metro-
polttan Area Transit Commission v. Holi-
day Tours, Inc, 559 F.2d 841, 843 (D.C.Cir.
1977, the court determined first that neither
Dr. Hagelin nor Perot could show a likeli-
hood of success on the merits. The court
noted that Congress had granted the FEC
exclusive primary jurisdiction to adjudicate
civil claims under the FECA, and it empha-
sized that the FECA precluded its exercise

of jurisdiction over the instant claims until
the FEC acted on the claims or until 120
days after those claims had been filed. The
district court then looked to the balance of
equities presented in appellants’ claims for
injunctive relief. This factor also weighed
against Dr. Hagelin and Perot, as the dam-
age they would suffer if the debates were to
be held without their participation could at
least be pardally remedied in subsequent
proceedings, and in any event it did not
outweigh the public interest in allowing the
debates to go forward without interference.

In addition to denying both appellants’
claims for injunctive relief, the district court
rejected Perot’s claim that the CPD threat-
ened a violation of his First Amendment
right to freedom of speech. Relying on San
Francisco Arts & Athletics, Inc. v. United
States Olympic Committee, 483 U.S. 522, 107
S.Ct. 2971, 97 L.Ed.2d 427 (1987), the court
held that no such claim could lie against the
CPD since it was not a state actor. The
court summarily rejected Perot's equal pro-
tection, due process, and nondelegation
claims. Finaily, the court, treating the mo-
tions to dismiss as motions for summary
judgment, granted summary judgment for
appellees on the claim that § 110.113 was
beyond the scope of its statutory authority.
FEp.R.CrvP. 12(b), 56. Under Chevrom
USA Inc. v. Natural Resources Defense
Council, Inc., 467 U.S. 837, 104 S.Ct. 2778, 81
L.Ed.2d 694 (1984), the court found the regu-
lation a permissible interpretation of the
FECA’s exemption from the definition of
“expenditure” nonpartisan activity designed
to encourage individuals to vote.

il

[1] We agree with the district court that
it lacked jurisdiction to adjudicate the validi-
ty of the complaints filed with the FEC or to
order the FEC to do so before the CPD-
sponsored debate on October. 6, 1996, Ac-
cordingly, we affirm the distriet court’s dis-
missal of these claims on jurisdictional
grounds.

Congress could not have spoken more
plainly in limiting the jurisdiction of federal
courts to adjudicate claims under the FECA.
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The statute explicitly states that “[e}xcept as
provided in section 437g{a)(8) of this title, the
pbwer of the [FEC) to initiate civil actions
under subsection (a)(6) shall be the exclusive
civil remedy for the enforcement of the pro-
visions of this Aet” 2 USL.C. § 437d(e);
accord 2 U.S.C. § 43Tc(b)(1) (“The (FEC]
shall administer, seek to obtain compliance
with, and formulate policy with respect to,
this Act. ... The [FEC] shall have exclusive
Jurisdiction with respect to the civil enforce-
ment of such provisions.”).

Section 437g requires the FEC to proceed
with due deliberation after it receives a com-
plaint alleging violations of the Act. 2 U.5.C.
§ 437g(a)(1). Dr. Hagelin filed his complaint
with the FEC on September 6, 1996; Perot
filed his complaint on September 20, 1996.
CPD, which is alleged to have violated the
Act, had to be notified within five days. [d
§ 437g(a)1). We presume this was done.
The next step is for the FEC to vote to
determine whether there is reason to believe
the subject of the complaint has violated the
Act. [fd § 437g(a)2). If the complaint is
not dismissed at that stage, the FEC con-
ducts an investigation. [d If the FEC’s
general counsel recommends that the FEC
proceed to the next statutory step—a vote on
whether there is probable cause to believe
the respondent violated the Act—the respon-
dent is notified and is given fifteen days to
submit a brief stating its legal and factual
position and replying to the general counsels
brief. Id § 437g(aX3). If the FEC then
decides there is probable cause, it “shall at-
tempt, for a pericd of at least 30 days,” or at
least 15 days if an election is imminent, to
have the respondent correct or prevent the
violation, Id. § 437g(a}4)(AXi) & (i). The
FEC may skip this step and refer the matter
to the Attorney General for enforcement ac-
tion only if it determines that the violation is
knowing and willful and only if the violation
is of a type included in § 437g(d). Id.
§ 43Tg(a)(5)(C).

{2} Other procedural requirements, un-
necessary to mention, also bind the FEC's

2. Apart from § 437g(aX8)C), there is no pri-
vate right of action 1o enforce the FECA against
an alleged violator. See Karahalios v. National
Fed'n of Fed. Employees, Local 1263, 489 U.S.
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deliberations about, and investigation of
complaints. The end of the administrative
road is a civil complaint filed by the FEC ip
the district court or an action by the com-
piaining party. Section 437g(a)}(8)A) states:
“lalny party aggrieved by an order of the
{FEC] dismissing a complaint filed by such
party under paragraph (1), or by failure of
the {FEC] to act on such complaint during
the 120-day period beginning on the date the
complaint is filed, may file a petition with the
United States District Court for the District
of Columbia.” Id § 437g(ai(8)(A).* The dis-
trict court’s decision may be appealed to this
court. {d § 437g(a)9).

Dr. Hagelin claims that we may ignore
these elaborate statutory requirements and
force the FEC to act immediately because
otherwise he would suffer irreparable harm.
To do so, however, would place us in conflict
with our decision in In re Carter-Mondale
Reelection Commitiee, Inc, 642 F2d 538
(D.C.Cir.1980). Carter-Mondale is, as the
FEC argues, directly on point. The piain-
tiffs in that case asked the court to find a
viclation of the federal election laws, and
requested alternatively “that the FEC be
directed to conduct an immediate investiga-
tior of the [plaintiffs’} charges.” Id at 542
The court held that “the exclusive jurisdic-
tion of the FEC extends to assure that the
[FEC's] initial investigation is completed, or
the statutory time limit allowed for an inves-
tigation has expired, before any judicial re-
view is invoked.” [d. It therefore declined
to hear the case because “the entire matter
at this time is within the exclusive jurisdic-
tion of the Federal Election Commission.”
Id

It is true, as Dr. Hagelin points out, that
the Carter-Mondale opinion said there might
be extraordinary circumstances allowing 2
party to “hurdle the explicit time restraints
of the [Federal Election Campaign] Act.”
642 F2d at 543. But the opinion never
specified what these circumstances might be.
It did not indicate on what basis, short of
holding § 437g unconstitutional (which no
one urges), a court could disregard the statu-

527, 533, 109 S.Ct. 1282, 1286-87, 103 L.Ed.2d
530 (1989); see also Cort v. Ash, 422 U.S. 66, 82~
85, 95 S.Ct. 2080, 2089-91, 45 L.Ed.2d 26
(1975).
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tory commands. And the statement in Car-
ter-Mondale was made before the Supreme
Court instructed us that if “Congress specifi-
cally mandates, exhaustion is required.”
McCarthy v. Madigan, 503 U.S. 140, 144, 112
S.Ct. 1081, 1086, 117 L.Ed.2d 291 (1992).
Section 437g is as specific a mandate as one
can imagine; as such, the procedures it sets
forth—procedures purposely designed to en-
sure fairness not only to complainants but
also o respondents—must be followed before
a court may intervene. We assume that in
formulating these procedures Congress,
whose members are elected every two or six
years, knew full well that complaints filed
shortly before elections, or debates, might
not be investigated and prosecuted until after
the event. Congress could have chosen to
allow judicial intervention in the face of such
exigencies, but it did not do so. And as we
have said, a court is not free to disregard
that congressional judgment.

[3]1 Even if we could somehcw ignore the
jurisdictional requirements of § 437g(a), but
see Carter-Mondale, 642 F2d at 542, Dr.
Hagelin could not achieve the result he
seeks. This court could not compel the FEC
to enforce its regulation in accordance with
the FECA. When the FEC's failure to act is
contrary to law, we have interpreted
§ 437g(a)8)(C) to allow nothing more than
an order requiring FEC action. See rEC v
Rose, 806 F.2d 1081, 1084 (D.C.Cir.1986).
Since the FEC is given 120 days to act on a
submitted complaint, § 437g(a)(8)(4), its de-
lay in this case is neither unlawful nor unrea-
sonable. See Rose, 806 F.2d at 1084-85.
Second, if this court were to enjoin the CPD
from staging the debates or from choosing
debate participants, there would be a sub-
stantial argument that the court would itself
violate the CPD’s First Amendment rights.
See Nebraska Press Ass’n v. Stuart, 427 U.S.
539, 96 S.Ct. 2791, 49 L.Ed2d 683 (1976)
(prior restraint); Hurley v. Irish-American
Gay, Lesbian & Biserual Group of Boston,
— U8, —, 115 S.Ct. 2338, 132 L.Ed.2d
487 (1995) (speaker's choice of content).

: ML

In addition to the statutory arguments,
Perot also raises a navel constitutional claim.

As we understand it, he contends that the
FEC’s “candidate debates” regulation unlaw-
fully delegates legislative authority to a pri-
vate, non-profit corporation, in violation of
Article | of the Constitution. In faect, this
attack on the regulation rests on what might
be termed a subdelegation of authority theo-
ry, since the claim is that Congress has
delegated authority to the FEC, which in
turn has delegated some portion of that au-
thority to the CPD. The FEC acknowledges
that we have jurisdiction under 28 U.S.C.
§ 1331 to decide this issue, although it ques-
tions whether Perot is entitled to any relief.
We agree that we have jurisdiction over the
¢laim, but we are unpersuaded that the regu-
lation delegates legislative authority to the
CPD.

(4] 1t is well established that Congress
may, by a legislative act, grant authority to
an executive agency such as the FEC o
adopt rules and regulations, so long as it
provides some “intelligible principle” by
which the agency is to exercise that authori-
ty. Mistretta v. United States, 488 U.S. 361,
372, 109 S.Ct. 647, 654-55, 102 L.Ed.2d 714
(1989) (quoting J.W. Hampton, Jr. & Co. v.
United States, 276 U.S. 394, 406, 48 S.Ct.
348, 351, 72 L.Ed. 624 (1928)). We agree
with the general proposition that when Con-
gress has specifically vested an agency with
the authority to administer a statute, it may
not shift that responsibility to a private actor
such as the CPD. Cf A.L.A Schechter Poul-
try Corp. v. United States, 295 U.S. 495, 537,
55 8.Ct. 837, 846, 79 L.Ed. 1570 (1935).

[5] In the cases before us, however, the
FEC has not delegated any authority to the
CPD. It has issued a regulation permitting
eligible non-profit organizations to stage can-
didate debates, provided that they employ
“pre-established objective criteria” to deter-
mine whe may participate. Rather than
mandating a single set of “objective criteria”
all staging organizations must follow., the
FEC gave the individual organizations lee-
way to decide what specific criteria to use.
60 Fed.Reg. 64,262 (1995). One might view
this as a “delegation,” because the organiza-
tions must use their discretion to formulate
objective criteria they think will conform
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with the agency's definition of that term.
But in that respect, virtually any regulation
of a private party could be described as a
“delegation” of authority, since the party
must normally exercise some discretion in
interpreting what actions it must take to
comply.

The contention that the regulation dele-
gates authority to the CPD because it does
not spell out precisely what the phrase “ob-
jective criteria” means goes far beyond the
normal usage of the term “delegation.” This
position would go further than the position of
Justice Scalia, who dissented from the Su-
preme Court’s decision in Mistretta that a
congressional grant of rulemaking authority
to the United States Sentencing Commission
was not an unconstitutional delegation of leg-
islative power, but acknowledged that “no
statute can be entirely precise, and . .. some
Jjudgments, even some judgments invelving
policy considerations, must be left to the
officers executing the law and to the judges
applying it....” 488 U.S. at 415, 109 S.Ct.
at 677 (Scalia, J., dissenting). So too, a
regufation’s use of a term that may be sus-
ceptible to differing interpretations does not
automatieally result in a delegation of author-
ity to the entities that it governs.

Here, the FEC has chosen to give the
CPD and any other organizations that wish
to sponsor debates the latitude to choose
their own “objective criteria.” In adopting
such standards, a staging organization acts at
its peril, unless it first secures an FEC advi-
sory opinion pursuant to 2 US.C. § 4371
Without such an opinion, the organization
runs the risk that the FEC will subsequently
determine that its criteria are not cobjective,
and that its sponsorship of the debate violat-
ed § 441b. If that happens, the staging or-
ganization may be subject to the penalties
provided in the FECA. The authority to
determine what the term “objective criteria”
means rests with the agency, however, and to
a lesser extent with the courts that review
agency action.

{61 In sum, we are unpersuaded that the
FEC has unconstitutionally delegated legisla-
tive authority to the CPD. At oral argument
counsel suggested that this court should or-
der the FEC, either through mandamus or
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some other extraordinary remedy, to “take
back” the authority it has “delegated” to the
CPD. As we understand this argument, Per-
ot seeks to have the FEC either withdraw its
regulation or revise it to define in detail what
are “objective criteria.” It is unelear how
the FEC could accomplish this goal in time
to have any effect on the presidential de-
bates. Before prescribing new regulations,
the FEC must transmit a statement of its
proposed action to Congress, and the regula-
tion may not take effect until thirty legisla-
tive days have passed. 2 US.C. § 438(d).
Nor may the FEC render an advisory opin-
ion concerning the legality of the CPD's
preannounced criteria upon request of a third
party. [d. § 437f(aX1). As noted in Part II,
a complaint is subject to the statutory time-
table that also would preclude relief prior to
the debates.

Iv,

Before the distriet court, Perot also argued
as an appendage to the request for a prelimi-
nary injunction that the FEC lacked authori-
ty to promulgate i1 C.F.R. §§ 110.13 and
114.4(f), and that the regulations carve out an
illegal exception to the corporate contribution
and expenditure limits of 2 U.5.C. § 441b.
On appeal Perot mentions this argument—
that the FEC's debate regulation, 11 C.F.R.
§ 110.13, is wltra vires—only in a footnote of
his brief, and counsel did not address it at
oral argument.

The district court granted summary judg-
ment on this claim, finding the regulations
permissible under 2 US.C. § 43L9)B){),
which exempts from the definition of “expen-
diture" “nonpartisan activity designed to en-
courage individuals to vote or to register to
vote,” Perot's footnote claims that the
CPD’s sponsorship of debates deoes not fall
within this exemption, primarily because it is
not truly nonpartisan. We need not reach
the merits of this contention,

{7,8] The FECA has no provisions gov-
erning judicial review of regulations, so an
action challenging its implementing regula-
tions should be brought under the judicial
review provisions of the Administrative Pro-
cedure Act (APA), 5 US.C. § 701 et seq.
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Clte 23 97 F.3d 561 (D.C. Cir. 1996}

Among other things, the APA directs courts
to consider the administrative record in de-
termining the legality of agency action. Id.
§ 706. Perot has not invoked the APA, and
no party has produced the administrative
record. See Fep. R.ApP. P. 15, 17. Conse-
quently, the district court did not have the
opportunity to consider the regulations’le-
gality in terms of that record or the APA and
the case law under it. Especially since we do
not have the administrative record before us,
and this issue was not fully briefed, we will
refrain from reviewing the district court's
grant of summary judgment. The case is
simply not in a posture to permit an impor-
tant question of this sort to be properly
adjudicated.

Accordingly, we remand this part to the
district court with instructions to dismiss
without prejudice only Count IV of Perot’s
complaint, which raises this claim. Perot will
then be free to file a new suit properly
challenging the FEC's authority to promul-
gate the regulations. He will not suffer un-
duly from any delay in resolving this issue,
as even an immediate order invalidating the
regulations would not provide him with any
meaningful relief from the alleged harms. In
all other respects, the district court’s order is
affirmed.
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Defendant was convicted in the United
States Distriet Court for the District of Co-

lumbia, Oliver Gasch, J., of possessing unreg-
istered sawed-off rifle. Defendant appealed.
The Court of Appeals, Harry T. Edwards,
Chief Judge, held that: (1) evidence sup-
ported conviction, and (2) trial court’s refusal
to sever sawed-off rifle count from unrelated
semi-automatic counts was proper.

Affirmed.

1. Criminal Law <=1139, 1144.13(3),
115%.2(T

In reviewing sufficiency of evidence
claim, Court of Appeals reviews evidence de
novo, in light most favorable to govermment,
to determine whether rational trier of fact
could have found essential elements of crime
beyond reasenable doubt.

2. Criminal Law @=1159.6

In evaluating government’s proof, on re-
view of sufficiency of evidence claim, court
draws no distinction between direct and cir-
cumstantial evidence.

3. Weapons &4

Defendant had requisite mens rea for
conviction of possessing unregistered sawed-
off rifle, whether defendant was required to
know that weapon was shorter than pre-
scribed length or merely that weapon was
sawed off, where defendant had constructive
possession of rifle, had handled rifle, and
lived in apartment in which rifle was found,
and rifle was obviously shorter than 16
inches. 26 U.S.C.A. § 5861(d).

4. Criminal Law ¢=]1148

Court of Appeals reviews claim that trial
court erred in failing to order severance of
joined offenses under abuse of discretion
standard.

5. Criminal Law &=620(3.1)

Joined offenses need not be severed if
evidence of each crime would be admissible
in separate trial for other. FedRules Cr.
Proc.Rule 14, 18 US.CA.

6. Criminal Law &=620(8)

Trial court’s refusal to sever sawed-off
rifle count from unrelated semi-automatic
counts was proper, where evidence relating
to defendant's alleged possession of semi-
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)
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Commissioner Joha Warren MeGarsy

L INTRODUCTION

On February 24, 1998, the Commission found o reasen to believe that the
Commission on Presidential Debates (“CPD™) violated the law by sponsoring the 1996
presidential debates or by failing to register and report as a political committee. The
Commission alzo found no resson 1o belisve that Clintos/Gore ‘96 General Commiitee,
In¢., Dole/Kemp *96, and their treasurers {collectively, the “Conmunittees™), violated the
taw by accepting and failing 1o report any contributions from CPD. The Commission
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| closed the file with respect to all of the respondents.  The reasons for the Commission's
findings are set forth in this statement.

[1. SELECTION OF PARTICIPANTS FOR CANDIDATE DEBATES
A. Legal Framework

Under the Federal Election Campaign Act of 1971 as amended (“FECA ",
corporations aze prohibited from maldng contributions' or expenditures’ m connection
with federal elections. 2 U.S.C. § 441b(2); see also 11 C.F.R. § 114.2(b). The
Commission has promulgated a regulation that defines the tarm “contribution” to include:
“A gift, subscription, loan . . ., edvance or deposit of mensy or anything of value made...
for the purpose of influencing any election for Federal office.” 11 C.F.R. § 100.7(2)(1).
See also 11 C.F.R. § 114.1(a). “Anything of value” is defined to include all in-kind

contributions. 11 C.F.R. § 100.7(a)}(1)(iiiXA). The regulatory definition of contribution
o also provides: “{ulnless specifically exempied under 11 C.F.R. § 109.7(b), the provision
o of any goods or services without charge . . . is a contribution.” J/d

Section 100.7(b) of the Comsmission’s regulations specifically cxempts
expenditures made for the purpose of staging debates from the definition of contribution.
11 C.F.R. § 100.7(b}21). This cxempuon requires that such debates meet the
tequirements of 11 C.F.R. § 110.13,* which establishes parameters within which staging
organizations must conduct such debates. The parameters address: (1) the types of
organizations that may stage such debates, (2) the structure of debates, and (3) the criteria
that debate staging organizations may use to select debate perticipants. With respect to
participant selection criterig, 11 C.F.R. § 110.13(c) provides, in relevant part:

' FECA defines contribution to include “any gifl, subscription, loan, advence, or deposit of money or
anything of value made by any person for the purpose of influencing any clection for Federal office.”
2U.5.C. § 43 UBYAX ). 1o also 2 1U.5.C. § 441b(b)}2).

* FECA daflnes expenditure to include “zny purchase, payment, diswribution, lean, advance, deposit, o
gift of money or anything of value, made by any person for the purpose of influgncing any election for
Federal offica.” 2U.8.C. § 431(9HANi); sea alss 2 U.S.C. § 4410(bX2).

' The presidential candidates of the major parties who accept public funds cannot accept contributions
from any source, except in limited circumstances thar are not raised herein. 26 U.S.C.

§ 2003(bX2); see also 18 C.F.R. § 9012.2(a).

' The enemption also requires that such debates meet the requirements of 11 C.F.R. § 114 4, which
permits certzin nongroflt corporations to stage candidate debates and ather corparations and (abor
organizations 1o donste funds 1o organizations that are staging such debates. 11 C.F.R_§§ 114.4(f{1)and
{3). This section alzo requires the debates o be stayed in acoordance with the standards in 11 CF R

§ 11013, (o
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Criteria for candidate selection. For all debates, staging
organization(s) must use pre-established objective criteria to
determine which candidates may participate in a debate. For
general election debates, staging organization(s) shall not use
nomination by s particular political party as the sole abjective
criterion to determine whether to inciude a candidate in 2 debate.

11 CF.R. § 110.13. When promulgating this regulation, the Commission explained its
purpose and operation as follows:

Given that the rules permit corporate funding of candidate debates,
it i3 appropriate that staging organizations use pre-established
objective criteria to avoid the real or apperent potential for a quid
pro guo, and to ensure the integrity and fairness of the process.
The choice of which objective criteria to use is largely lefi to the
discretion of the staging organization. . . .

... Staging organizations must be able to show that their objective
criteria were used to pick the participants, and that the <riteria were
not designed to result in the selection of certain pre~chosen
panticipants. The objective criteria may be set to control the
number of candidstes participating in 8 debate if the staging
orgasization believes there are (oo many candidates to conduct a
meaningfil debate.

Uader the new rules, nomiaation by & particular political party,
such &s & major pasty, may not be the sole criterion used to bar a
candidate from participating in a general election debate. But, in
situations where, for example, candidates must satisfy three of five
objective critetia, nomination by & major party may be one of the
criterie. This ia 2 change from the Explanation and justification
for the previcus rules, which had expressly allowed staging
organizations to restrict general election debates to major party
candidztes See Explanation and Justification, 44 FR 76735
(December 27, 1979). In contrast, the new rules do not allow a
staging organization to bar minor party candidates of independent
candidates from participating simply because they have not been
nominated by a majoe pasty.

60 Fed. Reg. 64,260, 64,262 (Dex. 14, 1995),

w
~
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Thus, if an appropriate corporation staged a debate among candidates for federal
office and that debats was staged in accordance with all of the requirements of 11 C.F.R.
§ 110.13, then the costs incurred by the sponsoring corporation would be exempt from
the definition of contribution pursuant to the operation of 11 C.F.R. § 100.7(b)(21). See
also |1 C.E.R. §§ 114.1(a)(2Xx) and 114.4(f)(1). Similarly, other corporations legaily
could provide funds to the sponsoring corporation to defray expenses incurred in staging
the debate pursuant to the aperaton of 11 C.F.R. §§ 114.1(a){2)(x) and 114.4(f)(3). On
the other hand, if a corporation staged a debate that was pgt in accardance with 11 C.F R
§ 110.13, then staging the debate would not be an activity “specifically permitted” by
{1 C.F.R. § 100.7(b), but instead would constitute a contribution to any participating
candidate under the Commission’s regulations. See 11 C.F.R. § 100.7(a)(1)(iii)(A)
(noting “unless specifically exempted™ anything of value provided to the candidate
constitutes & contribution). The participating candidates would be reguired to report
receipt of the in-kind contributicn as boih 8 contribution and an expenditure pursuant to
11 C.F.R. § 104.13(a)(1) and (2). See 2 U.5.C. § 434(BY2XC) and (4).

B. Commission on Presidential Debates Selection Criteria

CPD was incorporated in the Distriet of Columbia on February 19, 1987, as &
private, not-for-profit corporation designed to organize, mansge, produce, publicize and
support debates for the candidetes fos President of the United States. Prior to the 1992
campaign, CPD sponsored six debates, five between candidates for President, and one
between candidates for Vice President. 1n the 1996 campaign, CPD sponsored two
Presidential debates and one Vice Presidential debate. Only the candidates of the
Democratic and Republican parties were invited to participate in the 1996 debates. CPD
produced written candidate selection criteria for the 1996 peneral ¢lection debate
participation. Relying on these criteria and the recommendation of an advisory
committee consisting of a broad array of independent professionals and experts, the CPD
determined that only the Demogratic and Republican candidates had a “realistic chance of
winning” the 1996 ¢lection.

The introduction to the candidate selection criteria explaing, in pertinent part:

In light of the farge number of declared candidates in any given
presidential election. [CPD] has determined that its voter education
zoal is bess achieved by limiting debate participation to the next
President and his or her principal rival(s),

A Democratic or Republican nominee has been elecied to the
Presidency for more than a century. Such historical prominence
and sustained voter interest warrants the extension of an invitation

&
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to the respective nominees of the two major parties to pariicipate in
[CPD’s] 1996 debates.

In order to further the educational purposes of its debates, [CPD]
has developed nonpartisan criteria upon which it will base its
decisions regarding selection of nonrmajor party candidates to
participate in its 1996 debates. The purpose of the criteria is to
identify nonmajor party candidates, if any, who have a realistic
(i.e., more than theoretical) chance of being clected the next
Presideat of the United States and who properly are considered to
be among the principal rivals for the Presidency.

The criteria contempliate no quantitative threshold that triggers
automatic inclusion in a [CPD)-sponsored debate. Rather, [CPD]
will employ & muitifaceted analysis of potential electoral success,
including a review of (1) evidence of national organization, (2)
signs of national newsworthiness and competitiveness, and (3)
indicators of national enthusiasm or concem, 10 determine whether
a candidate has & sufficient chance of election to warrant inciusion
in one or more of its debates.

February 6, 1998 General Counsel’s Report (“G.C. Report”) at Attachment 4, at 57.

Thus, CPD identified its objective of determining which candidates have a
realistic chance of being elected the next Pregident, and it specified three primary criteria
for determining which “nonmajor” party candidates to invite to participate in its debates.
CPD further enumerated specific factors under each of the three primary criteria that it
would consider in reaching its conclusici.

For its first criterion, “evidence of national organization,” CPD explained that this
criterion “encompasses objective considerations pertaining to {Constitutional] eligibility
requirements . . . (and] also encompasses more subjective indicators of a national
campaign with a more than theoretical prospect of electoraj success.” /d The factors to
be considered include:

8. Satisfaction of the eligibility requirements for Article {J,
Section 1 of the Constitution of the United States.

b. Placement on the ballot in enough states to have a mathematical
chance of obtaining an electoral college majority.

PAGE
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¢. QOrganization in a majority of congressional districts in those
statea.

d. Eligibility for matching funds from the Federal Election
Comunission or other demonstration of the ability to fund a
national campaign, and endorsement by federal and state
officebolders.

Id

CPD’s second criterion, “signs of national newsworthiness and competitiveness,”
focuses “both on the news coverage afforded the candidacy over time and the opinions of
electoral expents, media and non-media, regarding the newsworthiness and
competitiveness of the candidacy st the time [CPD] makes its invitation decisions.” /d
Five factors are listed a3 examples of “signs of national newsworthiness and
competitivengss™:

a. The professional opinions of the Washington burezu chiefs of
ewIpapers, news magazines, and broadeast networks.

b. The opinions of a comparable group of professional campaign
mansgers and pollsiers not then employed by the candidates under
coasideration.

c. The opinions of representative political scientists specializing in
electoral politics at major universities and research centers.

d. Column inches on newspaper front pages and exposure on
neiworh telocasts in comparisen with the msjor pamy candidates.

e. Publizhed views of prominent political commentators.
/d ai 58,

Finally, CPD’s thirg selection criterion states thet the factors to be considered as
“indicators of nstione) public enthusiasm™ are intended to 2ssess public support for a
candidate, which besss directly on the candidate’s prospects for elecioral success, The
listed factors include: '

a. The findings of significant public opinion polis conducted by
national polling and news organizations, .
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b. Reported attendance at meetings and rallies across the country
(locations as well as numbers) in comparison with the two major
pasty candidates.

ld

C. Discussion

After a thorough and cereful examination of the factual record, the undersigned
comrhissioners unanimously concluded the Commission on Presidensial Debates used
“pre-established objective criteria” to determine who may pamcnpate in the 1996
Presidential end Vice-Presidential debates. 11 C.FR. §116.13.° As a result, CPD did not
make, and the candidate commitiees did not reccive, a cosporaie contribution.

The CPD was st up and strustured so that the individusls who made the ultimate
decision on eligibility foe the 1996 debates relied upon the independent, professional
judgment of a broad array of experts, The CPD used multifaceted selection criteria thai
included: (1) evidence of a nations! organization; (2} signs of nationsl newsworthiness
and competitiveness; and (3) indicators of national enthusicsm or concem. We studied
these criteria carefully and concluded that they are objective. Moreover, we could find no
indication or evidence in the factual record to conclude that ihe criteria “were designed to
result in the selection of certain pre-chosen participants.” Explanation and Justification
of 11 CF.R. §110.13(¢c), 60 Fed Reg. at 64262.

The CPD debate criteria contain exacily the som of structure and objectivity the
Commission had in mind when it approved the debate regulations in 1995, Through
those regulations, the Commission sought 1o reduce a debate sponsor's use of its own
personal opinioas in selecting candidates. 1t was essential, in the Commission’s view,
that this selection process be neuwral. 1t is consistent with the 1993 regulations for a
debate sponsor to consider whether a candidate might have a reasonable chance of
winsning theough %@ use of outside professional judgment Indeed, if anyihing. the use of
& broad amay of independent professionals and expents is a way of ensuring the decision
makers are o&j@ctsve in assessing the “realistic chances” of a candidate.

* Although net required to do 5o undsr the Commission's reguletion, CPD reduced its candidate selection
criteria to writing. See Explenaticn and Jusification of {1 C.F.R. §110.13, 60 Fed Rug. at 642¢2.

PAGE
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The pool of experts used by CPD consisted of top level academics and other
professionals experienced in evaluating and assessing political candidates. By basing its
evaluation of candidates upon the judgment of these experts, CPD took an objective
approach in determining candidate viability.*

Significantly, the debate regulations sought to give debate sponsors wide leeway
in deciding what specific criteria to use. During the Commission’s promulgation of
§110.13, the Commission considered the staff’s recommendation to specify certain
ostendibly objective selection criteria in the regulations and to expressly preclude the use
of “[p]olls or other assessments of a candidate’s chances of winning the nomination or
clection.” See Agends Document #94-11 at 74 (Februasy 8, 1994) and Explanation and
Justification of 11 C.F.R. §11¢.13, 60 Fed Reg. at 64262, The Commission unanimously
rejected this appsoesh.” /d. {nstead, the Commission decided the selection criteria choice
i3 at the discretion of the staging organization and indicated that the use of outside
professional judgment in considering candidate potential is permissible. Accordingly, the
Comrnissicn cannot now tell the CPD that its employment of such an approach is
unacceptable and a violation of law.

The Office of General Counss|, in effect, seerned to want to apply its owa debate
regulation proposal from several years ago in the instant matters. It argued the use of
candidate assessments, such as CPD’s “sigas of newsworthiness and competitiveness,”
are “problematic” for many of the same reasons it argued in 1994. G.C. Reportat 17.
Specifically, the Office of General Counsel contended the CPD criteria contain “two
levels of subjectivity: firse, identifying the pocl of sources involves nurnerous subjective
judgments, and second, once the pool is identified, the subjective judgments of its
mermbers i3 considered.” /d. at 18. The swf¥ further insisted that there algo is “reason to
believe that the other selection csiteria appear to be similasly insufficiently defined to
comply with §110.13(c)’s objectivity requirement.” Id.

' That one reference in CPD"s meterials states that the criterion for evidence of national organization
“encompasses more subjective indicatons of 2 national campaign with a moge than theoretical prospect of
clectoral success”, soe G.C. Repoet 82 | | (emphasis added), is not dispositive. Indeed, the factors referred
10 sppear to be cfjective on theis {ace and not subjective:
a. Sstisfection of the eligibility requirements of Anicle 11, Secilon I of the Constitution of the
United Steeza,
b. Placement ca the ballo in enough states to have a mathematical chance of obtaining s electornl
coilzge majosity.
c. Qrganization in 8 majority of congressions! districts in those states,
4.  Eligibilicy for matching funds from the Federal Elecrion Commission or other demonstration of
the ability to fund e national campaign. snd endorserments by federal and state officeholders.
Id. at Antachment 4, a1 57.
" Undet the staff's proposed regulation. o debate sponsor could not look at the latest poll results even
though the rest of the nation eguld look 21 this as an indicator of 3 candidate's popularity. This made lirle
sense to us.
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The questions raised in the General Counsel’s Report are questions which can be
raised regarding ary candidate assessment criterion. To ask these questions each and
every time a candidate assessment criterion is used, however, would render the use of that
criterion unworkabte, contrary to the direction given by the Commission at the regulatory
stage.- Absent specific evidence that a candidate assessment criterion was “fixed” or
arranged in some manner 30 as to guarantee a preordained tesult, we are not prepared to
look behind and investigate every application of a candidate agsessment criterion. This
approach is consistent with the Commission's Explanation and Justification which states
“reasonableness is implied” when using objective criteria. Explanation and Justification
of 11 C.F.R. §110.13(c), 60 Fed. Reg. at 64262. We are satisfied with the affidavits
presented by the CPD that its “criteria were not designed to result in the selection of
certain pré-chosen participants,” /d. See G.C. Report af Attachment 4, at 121-126
(affidavit of professor Richard E. Neustadt); Attachment 4 st 43-56 (affidavit of Janet H.
Brown). Significantly, we have been presented with no evidence in the factual record
which threatens the veracity of these sworn affidavits,

The General Counsel's Report contains several other points which must be
addressed. First, the Repont's suggestion that CPD misapplied My, Perot’s qualification
for public funding reflects s misundersianding of CPD’s reasoning. See G.C. Reporn ai
19-20. While qualification for public funding is significant, the CPB observed that as a
practical matter Mr, Perot’s hands would be tied sinee he could not contribute his own
money. Thus, compared to 1992, his “realistic” chances of winning in 1996 were greatly
reduced:

[In 1992}, we concluded that his prospect of elestion was unlikely
but not unrealistic. With the 1992 results and the circumstances of
the current campaign before us, including My. Perot’s funding
linited by his accepiance of a federal sudsidy, we se¢ no similar
ciscumsiances af the present time. Nor do any of the academic or
joumalisiic individuals we have consulted.

G.C. Report a1 Atechment 4, at 12§ (Letter of Professor Richard E. Neustadt) {emphasis
added). A limit on the amount of funds which can be spent by a candidate ig certainly an
objective fector which can be legitimately used by a sponsoring organization,

The General Counsel’s Report aiso asserts the Democratic and Republican party
nominees were issued “automatic” invilations to the debates as a result of their party
nominations in violation of §110.13. See February 6, 1998 G.C. Reportat 21-22. We
find persuasive the specific denials by the CPD on this point. The CEPD flatly denies it
based its decision on this factor alone:




< cla ldy oy

(1]n 1996, the CPD Board asked me to act as chaitman of the
advisory committee that applied the 1996 candidate selection
criteria. The advisory committee convened on September 16, 1996
for the purpose of applying CPD's nonpartisan candidate selection
criteria to more than 130 candidates ruoning for the Presidency and
Vice-Presidency in the 1996 general election campaign Although .
the candidate selection criteria do not require it to do so, the
advisory committse indeperdently applied the criteria to the
Democratic and Republican party candidates. Aftes reviewing and
discussing the facts and circumstances of the 1996 general election
campaiga, it was the unanimous conclusion of the advisory
committee that, es of September 16, 1696, only President Clinton
and Senator Dole have a realistic chance in 1996 of being elected
President, and only Viee President Gore and Congressman Kemp
have a realistic chance of being ¢lected Vice President.

G.C. Report at Atachment 4, at 124-125 (Affidavit of Professor Richard E.
Neustadt)(emphasis added). See also id. at $3-54 (Afidavit of Janet H. Brown)(“ARer
receipt of the data provided to the 1996 Advizory Committee and its own deliberation and
discussion, the CPD Board ungnimously accepted the 1996 Advisory Committee '
recommendation that only President Clinton and Senator Dole be invited 1o participate in
CPD’'s 1996 Presidential debate and only Vice President Gore and Congressman Kemp
be invited to participate in CPD's 1996 vice presidential debate.")Yemphasis added).

Additionally, we do not fully agree with the staff’s conclusion that “'automatic’
inviations are in direct violation of 11 C.F.R. §110.13(c).” G.C. Reportat 21. Section
L 10.13(c) provides, in pertinent part, that “[fJor general election debates, staging
organization(s) shall not use nomination by a particular political party as the sole
objective criterion to determine whether 0 include a candidate in a debate.” The phrase
“whether to include™ was intended to prevent a debaie sponsor from excluding a
candidate from a debare solely because the candidate was not a majov party nominee, for
example, a debate sponsor could not use the following as its “objective” criterion: "Only
major party candidates are eligible to panticipate in the debate.” The regulation’s purpose
was not to prevent & debate sponsor from issuing debate invilations to major party
nominees.

The Explanation and Justification of §110.13(c) confirms this understanding of
the regulation: “Under the new rules, nomination by a particular party, such as a major
party, may not be the sole criterion used io bar a candidate from pariicipating in a
general election debate.” Explanation and Justification of |} C.F.R. §110.13(c), 60 Fed
Reg. at 64262 (emphasis added). Indeed, the entire paragraph explaining this new
regulatory language focuses on the fact that “the new rules do not allow a staging
organization to bar minor party candidates or independent candidates from participating
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simply because they have not been nominated by a major party.” /d. Conversely, no
mention is made in the Explanation and Justification that the new tules were somehow
intended to prevent the issuznce of invitations to major party nomineaes. We believe it is
consistent with the purpose of the regulation for the CPD to issue an invitation to the
major party candidates in view of the “historical prominence™ of, and “sustained voter
interest” in, the Republican and Democratic parties. G.C. Report at Attachment 4, at 57.

Finally, the General Counse!l’s Report suggests the Clinton/Gore Committee and
the Dole/Kemp Committee expressed an interest to either include or exclude Mr. Perot
and that, as a result, the two candidate committees somehow tainted the debate selection
process. G.C. Report at 20-21. Abazent gpecific evidence of a controlling role in
excluding Mr. Perot, the fact the Committees may have discussed the effect of Mr. .
Perot’s participation on their campeigns is without legal consequence. There cenainly is
no credible evidence ta suggest the CPD acted upon the instructions of the two
campaigns to exclude M, Perot. To the contrary, it appears one of the campaigns wanted
to include Mzr. Perot in the debate. Sge G.C. Report at Attachment 6, at 7 (“since the stant
of the general ¢lection, the [Clinton/Gore] Committee fully supported the wishes of Ross
Perot to be included in the CFD-sponsored presidential debates and had hoped that the’
CPD would make a determinstion to include him.™) (response of ClintorvGore '96). In
fact, CPD's ultimate decision to exclude Mr. Perot (and others) only corroborates the
absence of any plot to equally benefit the Republican and Democratic nominees to the
exclusion of all others,

Il. STATUS AS A POLITICAL COMMITTEE

The FECA defines “political commitiee” as, in pant: “any commitiee, club;
association, or other group of persons which receives contributions aggregating in excess
of §1,000 during & calendar year or which makes expenditures aggregating in excess of
$1.000 during a calendar yeas,” 2 U.S.C. § 431(4); see alsa 11 C.F.R. § 100.5. Political
commitiees are reguired to yegisier with the Commission, and to report contributions
received and expenditures made in accordance with the FECA and the Commission’s
regulations. Sew 2 U.S.C. §433 and 11 C.F.R. § 102.1(d) (requiring political committees
to register with the Commission); see also 2 U.S.C. §434and 11 C.FR. § 104.1(a)
(requining political comsmittees to file specified reports with the Comuenission). Since CPD
did not make & contribution to or an expenditwre on behaif of the Committees, it was not
a political committee within the meaning of 2 U.5.C. § 431(4). *Accordingly, CPD was
not required to register and repont with the Commission.
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IV. CONCLUSION

For all the reasons set forth above, the Commission did not approve the Gencral
Counsei’s recommendations with regard to alleged violations of the FECA by the
Comumission on Presidential Debates, Clinton/Gore ‘96 General Comunitiee and the
Dole/Kemp *96 Commitiee and their treasurers.
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COMMISSION ON PRESIDENTIAL DEBATES ANNOUNCES CANDIDATE SELECTION
CRITERIA, SITES AND DATES FOR 2000 DEBATES

(Washington, D.C.,...) Commission on Presidential Debates (CPD) co-chairmen Paul G. Kirk, Jr.
and Frank J. Fahrenkopf, Jr. today announced the candidate selection criteria to be used in the 2000
general election debates as well as the dates and sites for the debates.

¢ Kirk and Fahrenkopf noted that after each of the last three general elections, the CPD had
undertaken a thorough review of the candidate selection criteria used in that year’s debates.- After
iy extensive study, the CPD has adopted a three-part standard for 2000 which is detailed in the
- attached document. “The approach we announce today is both clear and predictable,” Kirk and
Fahrenkopf said.

The CPD co-chairmen also announced four dates and sites for the 2000 debates:

e First presidential debate: Tuesday, October 3, John F. Kennedy Library and
the University of Massachusetts, Boston, MA

o Vice presidential debate: Thursday, October 5, Centre College, Danville, KY

o Second presidential debate: Wednesday, October 11, Wake Forest University,
Winston-Salem, NC )

o Third presidential debate: Tuesday, October 17, Washington University in St. Louis, MO

s Madison, W1 and St. Petersburg, FL have been selected as alternate sites.

Established in 1987, the nonpartisan, nonprofit CPD sponsored and produced the 1988, 1992, and
1996 general election debates. The CPD also undertakes research and partners with educational and
public service organizations to promote citizen participation in the electoral process. In 2000, the
CPD, with McNeil/Lehrer Productions, will produce “Debating our Destiny,” a two-hour PBS
special featuring interviews with participants in presidential debates since 1976.

The CPD intends to make extensive use of the Internet in its 2000 educational efforts, building on
its 1996 voter outreach program, DebateWatch *96. Details of the CPD’s Internet activities, which
will be supported by corporate and nonprofit entities specializing in interactive application of the
Internet, will be announced in the next several weeks. Background information on the CPD’s
mission, history and educational projects is available on its website: www.debates.org. The CPD
will coliaborate with the Freedom Channel in its work.

{more)
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COMMISSION ON PRESIDENTIAL
DEBATES' NONPARTISAN CANDIDATE SELECTION CRITERIA
FOR 2000 GENERAL ELECTION DEBATE PARTICIPATION

A INTRODUCTION

The mussion of the nonpartisan Commission on Presidential Debates {the “CPD™) is to
ensure. for the benefit of the American electorate, that general election debates are held every
four years between the leading candidates for the offices of President and Vice President of the
United States. The CPD sponsored a senies of such debates in each of the past three general
elections, and has begun the planning, preparation, and organization of a series of nonpartisan
debates among leading candidates for the Presidency and Vice Presidency in the 2000 general
election. As tn prior vears, the CPD’s voter educational activities will be conducted in
accordance with all applicable legal requirements, including reguiations of the Federal Election
Commission that require that debate sponsors extend invitations to debate based on the
application of “‘pre-established, objective” critena.

The goal of the CPD’s debates 1s to afford the members of the public an opportunity to
sharpen their views, in a focused debate format. of those candidates from among whom the next
President and Vice President will be selected. In the last two elections, there were over one
hundred declared candidates for the Presidency, excluding those seeking the nomination of cne
of the major parties. During the course of the campaign, the candidates are afforded many
opportunities in a great vanety of forums to advance their candidacies. In order most fully and
fairly to achieve the educational purposes of its debates, the CPD has developed nonpartisan,
objective criteria upon which it will base its decisions regarding selection of the candidates to
participate in its 2000 debates. The purpose of the criteria is to identify those candidates who
have achieved a level of electoral support such that they realistically are considered to be among
the prnincipal rivals for the Presidency.

In connection with the 2000 general election, the CPD will apply three criteria to each
declared candidate to determine whether that candidate qualifies for inclusion in one or more of
CPD’s debates. The criteria are (1) constitutional eligibility, (2) ballot access, and (3) electoral
support. All three crteria must be satisfied before a candidate will be invited to debate.

B. 2000 NONPARTISAN SELECTION CRITERIA

The CPD's nonpartisan criteria for selecting candidates to participate in its 2000 general
election presidential debates are:

L. EVIDENCE OF CONSTITUTIONAL ELIGIBILITY

The CPD's first criterion requires satisfaction of the eligibility requirements of
Article II, Section { of the Constitution. The requirements are satisfied if the candidate:

{more)




a. is at least 35 years of age;

b. is a Natural Bam Citizen of the United States and a resident of the
United States for fourteen years; and

C. is otherwise eligible under the Constitution.

2. EVIDENCE OF BALLOT ACCESS

The CPD's second criterion requires that the candidate qualify to have his/her
name appear on enough state ballots to have at least a mathematical chance of securing an
Electoral College majority in the 2000 general election. Under the Constitution, the candidate
who receives a majority of votes in the Electoral Cotlege (at feast 270 votes), regardless of the
popular vote, is elected President.

3. INDICATORS OF ELECTCRAL SUPPORT

The CPD's third criterion requires that the candidate have a level of support of at
least 15% (fifteen percent) of the national electorate as determined by five selected national
public opinion polling organizations, using the average of those organizations’ most recent
publicly-reporied results at the time of the determination.

C. APPLICATION OF CRITERIA

The CPD’s determination with respect to participation in the CPD’s first-scheduled
debate will be made after Labor Day 2000, but sufficiently in advance of the first-scheduled
debate to allow for orderly planning. Invitations to participate in the vice-presidential debate will
be extended to the running mates of each of the presidential candidates qualifying for
participation in the CPD’s first presidential debate. Invitations to participate in the second and
third of the CPD’s scheduled presidential debates will be based upon satisfaction of the same
multiple criteria prior to each debate.

Adopted: January 5, 2000
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8ECH: NEET THE PREgE (10100 BM BY)
Cateher 31, 1209, Gunday
LENCGTH: 3935 woxds

HEADLLNB: PAT BUCHANRN DISCUSSES HIS RUN FOUR YHE REFORM PARTY PRSIDENTIAL
CRMDIDACY

) BODY
MR. FEUSPERT: And sow to presidentisl peolitics. With 2w iz Zat Buchanan.

??' ¥Welcome.

ais MR. BUCHAMRK: Thesnk you, Tiwm.
" %

MR, RUSEERT) You've lolt the Ropublicaa Party, Jjoined ehe Rofusm Party. Aze
o HOU in this raca all the way, even if Perot, Yentura or TZUED TSIy To GUOD You?

HR. BSUCHAMAN, Bure, Tim. I'm xusdny for the Reform Pasty mominacien. 3

: think l'm the frent.runney right Bov sgeszding to the pells. Coppainly in terwe
of ozgenization and activiey, 4c's ae though wa'vs got o 10-page o9nlcuiva
problen and wo'ze off the £ispt psge. on to the foacnd, and eome of theve otherd
fellows don't avgn have thoixr blus hocks veg.

MR. RUSSHET: Have You spekan to Ross Pagor?

#MR. DUCHRERN: I have not gpokas te 2ass Pepot aad I'va not spokea to
Governor Vencure singe I (ndicated an imtorest in the Rsfosm Fawty nomination.

KR. RU3ZEAT: Mr. Perot ved't spask to you?

’ MR. BUCHAMAN: No, sw usdargtending 4a thae Zome Poped weloomes ¢veryone to
the race and that he doeeg not endorge anyeme and that ke does pot--Ho's Roe
interested xeally in baving & conversation apd havimg it aievsad one way or

é. amothey because there have been scme misreadiogy of whoro ke otands.
&

HR. BUZSIRT: wow, you 4id go <o Wirmoseta, reguest o medtipg wivh dovernor
SRIUTE , '

‘§ MR, BUCHANR: Right.

M. RUZSERT) da put out a gtatensne cayimg, "Buchensn's wor on wy pebadulo.
Az far cg I'm goncerned., ho didn’t evea visie hore."

MR, BUCHR, But the nant day, CGovermor Vemtura sald, “I tried to arrangys a
Reating and wo were untble to srrenge it. K. Dbucshanan didn't shov up.® 8o
iet'e Jupt credit it oz blame it on enafuz by cempaign szagf but I'd ba happy to
saat with the governor ea «y naxt tzip, and moxt cime, Qovernes, I'ld give you e
gall directly at the mzmeieon, and I°'1} sot ic uwp with you.
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NEC Newy Transesipr, Ogsober 31, 19595

% am. RygsmmT. Yeeterday ia Horth Dakota you said it may be Bacadtary vo
body-elam Jeede Ventura on che way t¢ this noninacies.

b MR, BUCHAMAH, [ have o way of getting cazried away whan I'm opmaking to

Chriatian Coalition and those 2olks, Tim. Jus clearly ths governmor opposas ma
for the neminetion and hie cendidata a5DI/EY O ba Wx. Truwwp nev. And I would
have to defeat M. Trump and I guoss Mr. Ventura's candidase po wia,

MR. BRUIERAT: 1f both Fare: and Vesewra oPPO68 you, could you 835411 ke the
nvainpeg?

MR, Bumt Y@B-
MR. RUSSERT: And you'll stay in the zaee.

MR. BUCHRMAN: Tim, I think we aze moving zight nov in various organinacionsg,
stats by atate. We'rze stasting to pick up scune dolegates alveady. I've got o
trexendoue recepticm. I'va met with probably half the etaty chalrmen of the
Reform Paxty. It is almoot univargal. They're welcoming me inty that party and
wva'ra making progress. And as % 2y {n tha national polle, thay oousider me,
the Reform Pasty pecple do, a vary serioup nationsl candidace vho almogt wofi tho
Republican Payty nomination sad who agrees with them ca o sew trada poliey. a
farcign policy that keeps us out of wars that age mepa of oux Businese and sone

tasaaure of roplistic conerol of immigTatisp 8o we caxn becoma ohe snatien ig
pesple a2gS8in,

L,
4 MR. RUSBERT: You menviened Donald Trump. #He was sn thie progzam last week.

=t

\

-4

HR. BUCHANAN: Really?

MR. RUBEERT: I asked him about your presidential bid.

MR. BUCHAZRN: Righe.

MR. RUBEBRT: This is what he had to say., Let's give a listes.
MR. BUCHANAN: Bure.

(vidootape, Octobar 24, 1999):

MR. RUSEEAT: Temozrow Pat Buchapan is annvuncing that ho will be a candidate
for the presidency on the Reform rarcy.

KR. DOWALD TRUMP: 1 just chink {t'e ridisulous. I moam Mo wrote & book. ..
MR. RUBEERT: Why?

%
KA. TRUP: Bacaudo-+-look, he's a Hitler lover. I gueas he's o anci-Semits.

%h@ 2ocen’'t likeo the blucks. He donen't like the gays. Ie's jupk incraedibls

that snybody could enbrace this guy. aod maybe he'll get ¢ pefdant or 8 parvest
of the vote and it‘ll Be & rezlly staunch yight vacke vote. I'g pot even sursg
if it's Tipht. 1Iv'e juse & wecko voze, And I Just cam't imagine that anybedy
can teke him seriously.
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NBC Newi Traecripu, October 31, |

{(Znd vidacrapa)

g’ MR, RUISBRT: Youx reiponss,
y MR, BUCHARAR: Well, I got chrae milllon votes £62 the nemination of tha
? Republicar Ferty im 1992 and 1996. And the idea of callipg thaoe gooa
tAmericaps, ocau-fourth of the Republicen Payty, wacke when hagically chay love
their countsy like I do and they boliuve we needed a aow diyxsection for mmsrica.
ol think his mamg-calling--end I think that's pyetty such what M. Trump engaged
<4 {p..and, loak, tha Reform Party ia a party that docy believe 42 athienl polieies
and it degporately vanes & nationsl debate on foreign policy, on FAFTR and GATT
and trade policy, om immigration policy, on campaign finance reform of getting
che big woney cut of poliefeca. I don't think they reslly waat nefa-oallimg.
And 1 chink i€ that's what Hr. Trump intonds ro do, he's no $oing to go very
iag.

MR, RUSSERT: He oaid he would namo himpelf U.8. trade rzepgoysontative if he
was elected president o Regotiate tzade doale.

MR. DUTEAMAN: I think The Donald would be much batter off nt EUD, quita
frankly, Housing apd Urbanm ODevelopment, Tiw.

MR, RUBBERT: Hhen you aanounced your cundidecy, #r. Trusp elluded to it.
5 ¢ The New York Timss greeted your candidacy with thiz editorial. Lat me put it on
- the screan for you and our vieswers:; Buchensa’s wazlike oratosy drsws fringe
) votexs and vurrounds hic dandidacy with the pergistent whiff of recism and
anei-Bemicism.

ot -4
% WR. BUGHMAD wWell, The Mew York Timea haa never bouon sympathstie to me gver
aince I gueos I was with Bicherd Wixen and 8plro Agnew and wrote the epmech vaery
ericical of Tho MNow Yerk Times. But, you know, again, you &7¢ TalX theys about
‘4 fillions of amaricans whe have supported me. And they eve good people. And
«hen you cay thome kipds of pamae and that's the oppenl we got. you'ze
dezonicing them, Be well &s we. But if they read wy speech to what Refoym Pagty
convention, I 40 believe it ig time for o govermmest of paticemal voicy and
rucenciliation.

Tin, I've got in mind, if I got elected. peaplo im the Republican Parry, for
varioug Cabinet s=ats and the Reform Party for various eswas ald 4n che
Demooratic Pasty, I think a four-year term of & governpnant of necdenal upity can
golve Doelal Securivy, Nedicare, give us & pev foreign poligy, which is not as
aindlessly iutezventionieh., upsn vhaich all Amaricans would egres, % treds
policy, which, f£zenkly, ie move in cume with theo 9¥889 ¥008s of cha Demgozratic
Party and the grass roots of the Republigan Puzty thas it ip with the elitea. 1
think these are majerity ipoues in Smexricn ecday, end the roagsen I'm runsing ie
nojthar pazty ot the natiomal level awticulatye them Sight @ow,

MR, FKUGEERT: You smid four-year texm. Would you only gerve cma carm?

{ M. BUCHRMAN: I would--look, I think that asg we ¢o down the read, I'm going
® to say some thinge sbout Socia) Secusiby and saviog Hedicare which lend
Ythemsolves to the demsniration and cthe fall--v*0h, he's qoing Lo zeisw taxes or
bBars going to do thie or that.® Ihg firpt thing we'va got to do im seve Hedicaze
., boforu wve add benofics to 4, Ha'va govr to save Boclal Secuszity way cut iaeo
tha future hefore wo consider new banefite, % think there are folks in the
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NBC News Tramaipts, Osober 3, 1¥

DemdCratlie Party that are willing to bits that bullet, I am. Thore sye folko
i the Republiocpn Party. And if you tike those decisicas, odviously, yvu run
into problers. But 1'tm willlog o 49 it. Tiw, thiz iz goimg to be che Last
graat caus? and campaign i{m =y lifg, if 1 love badly. 12 I win, it'e
different. and you might as well run the kind of campaign thet $'m goinyg to be
proud of and that the people tbet support ow will be proud of and the Amsrican
pevple will say. °At least that follow gave up g rmal chsice.”

o MR, RUSBERT. You talk sbout the pocple whs ewppost you as baing goud
Amgricans. Meny black Americans, good Americans, arae desply cencerned about
‘your gupport of the Confederste flag flyimg over the capictel of Jouch Carolisa.,
They believe thav flag ropregents slavery, and you will met urga it be taken
& Yowm.

M. BOCEANAN Well, some folka believe it yeprepents slavery, Tim. That'a
the battle flag of the Confedoraey. It did apt £ly over slave auctivme, it flow
over battlocfiglde. It flew over Frederickuburg, it flew over Gottyebury. whexe
18,000 poldieys marched inte the Unlon guns in ooe of the most Rarolo moments in
Asarican hiBtery, wnathe? you agree with tha cause or agt.

Tim, T've got Twa graakegeandfothezs chat fought unde® that flog. One died
at vioksburgs the other wap ceptured defending Atlamea. I ¢an't turn my back on
ny grandfathars and great-gramdfatherze and I doa’t ash anyouns to do 4, But we
know that the cross of Cbyigt itgelf hes bava uged by wicked peuple te ba hurned
at night, o manifest hacrod. Thav doesn't make the aroos bad, &nd I would say
thia 1s o subjoot to be wettled by the good folks of South Carclina. X de
balisva che Confedarate batele flay ia & flag of--thal represents honor,
couzage, deflence, valer sad a spirit of independonce. I can undoretand, @ives
the way it's bean ueed by asome folke, wrengly, why soge folkes would feel

i‘ othaswios .

v MR. RUSEERT: Jowishe-Amezricans, gocd Amoricanm, are distreescd vhen they hear
%ou call Conagrens Ivraeli-oeoupied esrritory or say enly thoce who aupport ths
Peroalan Qulf Wer at¢ the Iszaeld Dofense Rinistzy ©F tho engn coxner ip U.B., or

“A.;;m kids who would fight the war age Mohlliseer, durply, Gongales, leroy #gown,
ao Jewish names. Why--why don't you say to Jewish-Rmaricang thacv chey would be
included in thiz and you really would epolofiiee for those oommenta?

MR. BUTHRUAN) Fizse, therz's no nood ¢0 apolegize. ‘hop I use tha taxm, for
exampla, NeAllister, Murphy and Gomzalez amd lavey Brown, it waea't abeut tha
Jowish folke. It wasm in rospogse to Aan editorial in The British Roonowmies,
vhich eaid the Amarigans got to march up to Baghded and hang Baddim Buseain.

And T spid {t's not Bricigh hide; {t's Ansricen kids vwhy aze golsag tu bw doing
that, Tim--I wmoan, why wad that lise of nawmws net anti-Italian? Ghy is it not
antd-Oreoky Why ds it not enti-Poliph® 8o I don't epologiss for anything that
I've oaid in the course of a debate 4f chere's no malise dn it. And I dea'e
beiieve there wan.

I will eay this inta tho cemerar Jawigh-Rmaricans are ia By canpaign. They
are welcoma to chim easusa. They ave 4B the Reforw Pasvy. They aree-vory many
of them I met 4o the Reform Puity meeting I had last Sunday night., I am opam ko
appointmant of Jawieh-Amaricanp to & Cabimet, tg & vice progidencial swae. They

?ﬂ sre s tretefdously able group ¢f Americany, And quite framkly, I'vw worked with
e thum all ey life becluss My life io jourialisam, politics and government. 2nd

%

.‘%c.
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that 18 @ place, quite frankly, whore samy Jeviah-Americens heve wmade major
contributicns, and thay arp weleoss. Tim, lot ms just gay thie: In ehip heart,
thezre i8¢ DO malicy or hatred of any individual. But you pre laekiag xe ecmaong
who dows enjoy fighting. And if shat moans fighning occcasionally with the
Isxseli lobby, =g liberamls like to €ight occasivanlly vich che Chwiseian
Coslition, that dowe mot wmake you an evil pesscn.

MR, RUSHERT: The Ipzueli embagsador tg the Vaticarn hae gadd, in iight of
codmantary, discuesion of tho role of Fope Pium 2II, that his casgnisation’
should be delaved at leact 50 yeags until we can £ind sur what actBally his rele
W48, vis-asvis Hitler snd ¥esi Germany. ®ould ¥ou postpons the conogisation of
the canenigation of Pepe Pium KIIY

MR, DUCHAMAN: Well, that's really a desision for the preseat Popw. In my
biudgment, we do kmow, at the time Pops Plus XIT died, 1988, I bolieve, Tim.
Golds Kelr culogized him and meurned him. The cabdl of Romp Quring World Her II

\g‘qpma-ted ta Catholiciphm and teok the pawe Bugenic becstse of what the pope had

¥

-4

done. Tha World Jewish Cengrvos gave a milliop dollaze to the Vatican in 1946.
A Jewish higterian, Pincheus lLepse, said that ghe poae savad 850,000 Jews during
Hoxld war 1X. Now, pincw ‘59 and eapecially ‘62 vhen thae eati-papal play, "The
Deputy, " there'p boan savags ettacks ea the pope. $ud now he'e selied Hitler's
pope and ha'o anti-femitic, I chink that reflecta a change of cho timss. I do
believs this, the whole isous should be alred and all the evidensn brought
forvard before the boly Pather, Pius XII, who I baliave was 2 saintly and geod
man, hoform ho iz cancniged. But Y would mee delay it £or polibical resgons ox
because of politicsl attacks or prugsuze. If you gan deromptrate the truck ascd
wvhat I belipve to be the truth that he was a graat, good, saimtly pope and
probably ana of the greatest if not the graatest of the eantugy.

MR. UUSBENT: Jack Bsmenbery. tho chaizmen of the Nev Yosk Irdependence
Reform Party. ..

MR. BUCHARAN: Righ:.

M. RUSEERT: ...has been very outgpoken ebaout your cundidacy. Let me put §&
o8 eha sexman for you and our viewere. gaid, "2 think Buehepan hao balictled
%himsal! by hed¢eming aligned with Lemorn Feleni, Buchapen ia prosty far te the
right. goma pesple have corpaked him o che Negis. Pulani's way ¢o tha lafe.
% hex owa BpeoeHes, she said ehe considere hezwelf to be 8 Commumie: apd a
exigt. Of coursy, thers's & precedent for such sn alllenee. AL ono timy,
Hitler and Stalin goy together in an accoxd.?

MR. ROCHAMAH, well,.

HR. BRUBBERT: This 1s the ehairman of the Reform Papey,

HR. BUCHAAR Suchenan and {enoxe Fulant and Ritder and Sealin., O, look,
my undozetanding weg I thought my @ister was in toueh with that chaicwman. Bue,
look, Lemora Pulani 4o an African-Amerdicasn lady who'v o Marmigt, or wus &

Rezxisk, and I undorotand wag sympathstic ¢o Qadafy. 3 wes tha one that helped
write the speach vith 01ifs Werth whea thay bombed, ..

MR. RUSEBRT: Sha wae in Libwa celsbreting Qudsft doncuncing mmogica.

Q
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MR. BUCEANAH, Who do you chink weste the speschh oF the £imal drafr of ene
sprech vhen Ronsld Rsagen bombed Qadafi® had wo did the right thing. and 2

Buc, Tim, I enid, we've got to resch out. That meana you've got o roach out
to African-Amsricans. SBhe's en aythenvie leedsy, &nd if she has Marnist
views, I'm a frae entefprise vonservasive. dnd T ehink i€ 2's olecved
preeidant--you kamsw what ehe told ma hew Wain congezn 48, she wapey black xids
to otop leoking av themeelven ag viceing Yhe ere engey and chst che waarp them
to build up a senwe of eeif-esteem and ohe waata te open up this political
system all ovar Ansmica. Yoy know, 3'va come to the comelusion pha's right en
the political aystem. Bue I think I'm right of Reagen. And 3'm right oo Libya.

? MR. RUSGERT: George W. 8ysh and his mom..
¢ MR, DUCHANAN: Right.
e MR. RUSSERT: ...had thi® to say about your entry into tha Refosm Paxty race.
§ MR. 2UCHAHAN: OF,

s'. MR. RUISERT: Hewe's Gaorge ¥. *Pat secs en Americs thet should have atayad
home while Hitler overran Euzope and perpebrated the Hulsgause. Pac Rucbenan ig
leaving che Republican Pazrty becauge fapublicans peyected his views during hie

three Zailed ettompts to earn the Repudlican party's presidential wminatien, *

The fiwee lady had ehis to say, Bazbaza Eysh, 9%'m sorTy he 14fe. Re'a like o

whiny child vbe picke up hio magbles snd lagves,”

WR. BUCEATAN) ¥ understand why Rra. Bush weuld want to Frotect her son. But
he's goian to have te gome out, Tim, onte the playgrownd some timoe. He asanot
centinue o duck these dedaces and argumentq.

MR. RUZDERT: He said Ba will not dedete You ag @ chivde-pakey candidave. Cun %“
You win without belng paxt of the asbatesy

M. zUTHASREY You know. achebody oanse gald, thera's a lot of things yeu
cannot do with a man. You cRanot talk ve him o dine with him amd grguy with
him, bue 4€ ha wente vo £ighe You, you kavg got to oblige him, ard I'm golng te
a‘i ?t" do batlle with Mz. Sush. and I den'e think be van duck whe debates with me the

wvay 48'¢ boen dutking them with the Republicags. And for nis own sska, frsukly,
“ because he's © good candidate, I would urgs him to get in with choow Rapublicans
Wnd mix 4t up end get himaelf bloodisd o litsle bit becsusa Al Poze's & tough
_ dsbater. And I kaow hew vo conduct myeelf in a debote. Xod i€ ve'pe st 18
H 4 ©ezcent. I chink the procs and the patien will g3y, *Let's nave it euc,
2 ‘“é'an disagres. Lat'g see who'p boot for Amarisg,” And Me. Bush ip not goipgy e
bz able to sit dovh there in Austin snd Bay, “We're not going to dabate him.
Wa're not golng ¢o do thie or thet.o

MR. RUBEERT: But fRogs Perst. .,

Afl; Or ha'9 fot golag to be president of the Unitod fentep,

HR. RUSAERT: Ress Porot weg Kept out of the '95 dehstas. £f Buchasan ie
%ept CUL in eha 3000 race. can you ba elseted withoue that fozum?.
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| SOTARTRIN Well, i, if wosmhow the tvwoe parties--8n4 let’s gay I had
i 16 pwrcmxt--two parties managed to keep me out of that debave, I wowld go to the
t4 ‘soericen paople ond ooy, *I told you this wav & fraud. 2 vold you this eyetem
te fized. X vold you we got a duopoly, vhich hands che presidency beek and
forth and doasn'e want aayone outeids to aveR have a yoach as L. Do you agzee
wigh that. whether you're & libezal, medaraste, cosgezvativel Do you mesbers
of the prepp agree with that when you koow the azguments that I'm making have
validity?® And I thiok thera'll bs such a {irescorm that the e¢wo wain purtiaw
will ba zioking losing it all, 8¢ I would fighe ehrough te che amd. It would e g
bateter, I beliave, i I'm in the debacs, buz L€ they conspize to keep me sut, X b
%mink they'll bo pulling 8 ragey acyose their throsts.

Hr. RUZEERT: The Reform Parcy plavform ie silent oa abortionm.

MR. RUBBBRT: It urges tolerancs fox all views un those kinda of issues. Will
Pat Bushsnes, Lif he's the nominae, continus to inslsc that Roe v, ¥eds shsuid ps
svertusned end all abertione should ko banaed in Aserica?

MR. EBEUCARMMI: When you talll about tolevande, ve have to be rolerant af
people wve disagrea with, of people who are flawgd. But an idee that unborn
Ychildsea do net havo & svul and do not have a vighe eo 1life, chov iz an ides
thae you'ra neez colorane of @0 =ush an you hava e fignat agutest 4% and csentinue
.%ec fight againot it bacsuwes it'e a falss idan. And so waat 1 will do, Tim, 1'wve
given my wvord--and I wae at the thristisn Cuslition--I gave my word when I wag
speaking to the Reforwm Party folke, I will eppoint justicon whe are as
dacermined to overturn Roe v. Weda ag Mr. Liacoln's justices weze deceradnad

to evarturn Dred Beooks??.
MR. BRUSEBRT: Sap all abowrpion?

. BUCERMA Mo, shey will ovestuxn Roa v, ¥aoda. That will zend the
decision baek to the staves. I beliave, at the stare level, I will fight for
tha presarvacion of humen lifs. all human life, ineluding the alderly znd whose
that Dr. Haverkian and feiends sre putting to doath. I will Eicght fox that.
But the decigion will then be mada devooratically, 4o it was made, at che stata
lovel, But I will fight, you'we yight, eo try to pregerve all human life.

MR. RUBDERT: Refozw Party plutfozm soys 2o ©BR ouss. povied. Fat Buehsnan
has callad for at loage an § 980 billiew tax cut. HNow do you poconwile that?

éfa MR, BUCHAMAN: That's wvhare wa'tod going ¢to heve w0 do sonma negotiating with
¢ fesllows.

A MR. RUSGERT! You'wve agaimot ctho Reform Party platform.

‘&' MR SUCERSN: I em fo¥ paying down the dedt, but I da baligve wk need an
enciroly nav tax code., And lot m3 Bay somsthing heze. I've celled fur nmational
unity., You kagow whe I think's get somg good idaas on tawea® Richard Gepbardt.

I have been in favor, basieslly, of a flev-tax idea., But 12 T can get...

MR. RUSBBRT: But you're ptill £or tas ¢ues.




Page 10

VR, BUCHANAN: Listen, ve're goiRg 0 seduld THO ¢nx buzden, wo're going tr
g altsz {t, put port of it od the Chinsee Communistg, who ere lmporting hexe
cariff-frwe, and on the Japangsge to det rid of tha frade deficic. We'll use
thoss funds TO 9ot rid of tawes an emall businessen, pmall savaze, middla-clage
Sinharitensas for oure. But if Geophardt would inpist--tor example, we get a flac
3%, he insiets ob o nacond vat® for the superrioh. If that's tho coepromias
‘énycu got to make To get ub the lowest taxss in the ¥sseexn sorld and
aliminating cares here and thare, my objsctive is to get Lt doms.

MR. RUZSERT: All righe.
KR. BUCHANAN: It'e mot to cake an ldaclezical pesicica,

MR, RUSBERT: Couple guich ones. Would you be in faver of increacipg the
aibiwmra wanw?

MR,  BUCHAYAN: 1 would go aleng with oh inczuaee im tho minimus wage.
MR. RUSSERT. Should Amaricens heve a right to sus theiz W7

MR, BUCHANAN: Yes. Wait., Lipten, I do not mecteserily go slong with soua
*  of thap, bue, leck, {f an HMD donfes cage to some imdividusl amd che individual
dies ap 8 consegquence, shauld his wife of sugviver have a zight to eus? Yes.

{ MR. RUBBERT: Vhat ghould be taught in public schools, czeatiosaism or
@ gvolutien?

R HR. BUCHAMAN, That should be dogided nt tho local level by the school
iteelf. I would profer that children have voluntarily zéght to be caught che
) ¥able in public achowl or the Tozah or aaything as long ag it's voluntasy., And
that'g vhat's good about it, Tim. If you Zekae it down to the local level, (F
you decentraline, if you gt bock to coamtitutional goverhnohs, chat o4s be
decided {n Mclean or Topuka or Nanhattan. Lot it bo decided rheze by majexicy

Tule,

MR. TRUSFERT: lLet me shiow you & ceupls pells, Fiost, a head raco between
George Bush and A} Gore. Tho numborg with Sradley arc vory similer. Suah wins
$49:39. when you iseluds foe Buchapam, you'll ¢ Geoege Bush'e mergin reduced
by B pointe. It's scuddonly & G-point zsqer 44 pereent, 310 pavcunt. € peresnt.
Ynen you esk paople who wuat Pet Duchenen te be tha fefoxwm Pavty uomination, LF
he waen't rumning, whese would they go? IU's Gmarga ¥. Bugh., 62 percent: Al
Gore. 37 porcent. You arm hurting the Rspublican nomifed.

e MR, BUTHANAN: Me's sot cthy nominee. ARG the pranige of your question is
that the Republicen pagty hag a pro-emptive right te the prosidensy of the
United Statap ox cha Demoeratic rarty, and anyone in the Reforwm Doty oF

¢ Taspayers Party who ohaligngas and offess o candidate to the American people ie

o Somthow a 2hief. Ho ie ep intexloper. He has no zight to be thare. He ia
atealing trem Mg, Bush. Kr. Bush has debuted no one. He 588 won ho Caucudas.
He hae won mo primevies. Rpd all of & sudden, bevause I, who havy as much
s:iperience alwmobt &6 hie Zathar does, bacause I'm xusning for thy Roform Party

. ‘é’mrioﬂ. therafera I'm intruding on hiz rdghe of iRheritanca.
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MR. RUBBRAAT: But as & conservative, would it bogher you 4f you halp elact o
Democrat presidont?

M.  @DCHARRM: Tim, 4f I get it that tacy and ¥ losa to Al Gowe, I'w going to
be terribly bothezed but I'®m going %o Lo moys bothered by the feat that 3 get
beat by Al @spe than that nome othaxr Republican ox some Bepublicsn got baat by

§ Al Gore. I'm going in this te win the presidoncy. Avd 2'11 cell yeu, 3 kaow
we're a long shot, and ve're net supposed to bet baesuse we've ageinet 411 that
* gembling, Tim. But 12 you pot some good odds cut thers in Vegas, leng odds om
ythe nomination and what I'v going ¢o geT, you taka tham,

v MR, RUSSERT: It'm Ballowgen. Axd hera's...

4
MR. SUCHANAM: Ta that an aeditorial commeat on whet I Juet zaid?

AR #ll. RUBBERT: Here's ¢ poll that you won, Fox Hews gaid, “It's Buchansm 27:
Goya, 233; Bush, 10; Porbes, 19, Whouse fmoe would fnke tha poasicst Hallowgsn
mask?? You win, P&t Sughanas.

MR, DUCHANAM: Who wo got? Goxo in there?
V2. RUBBERT: You're & landslide wipner.
M. BUCHAMAN: Wall, ligrem, 2 den't lmew how I beat Foxbas, ORY

M. RYSSERT: Pat Buchenan, we thank you very much., Bhe ssfe on the campaigm
+  tredld.

MR. BUCHANAN: OK. Thank yeou.

¢

- HE. BUSEERT: Coming next, the 2028 fovr the Doweerstic nemination heoats up,
o will bz able to lead the Domocrats to victory nest year? poaatos Sob
Worzey: 4o omys BL11 Bradley. denavor Dvam dayh: Eo odya Al Gore. Than Campaiga
2000 {0 now center otage. Gur voundtable with David Brods®, Jack Geruspd and

4 Fayne 8later. They'ro all coming up right here on MBET TAR PREAS.

{Apacungemants)
LANGUREE+ Ensiich
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BEFORE THE FEDERAL ELECTION COMMISSION

[n the Matter of )

The Commission on Presidential Debates ) MUR 4987

DECLARATION OF DOROTHY S. RIDINGS

I, Dorothy S. Ridings, give this declaration based on personal knowledge.

1. Since April 1997, [ have been a member of the Board of Directors of the

non-profit, nonpartisan Commission on Presidential Debates (the “CPD”}, which is a

voluntary, unpaid position. Since 1996, I have been the President and CEO of the Council

on Foundations. In addition, [ currently am a Director of the Foundation Center and a
- Trustee of the Louisville Presbyterian Theological Seminary. [ have never held a position
with any political party, and my service on the CPD’s Board is not tied to any political
party.

2. Prior to joining the Council on Foundations, I was the Publisher and

President of The Bradenton Herald from 1988-1996 and the General Executive of Knight-

Ridder, Inc. from 1986-1988. I also have worked as an editor, a writer, and an adjunct
professor, and as a technical assistant on a public housing project. I obtained my bachelor’s
degree from Northwestern University and my master's degree from the University of North
Carolina.

3. From 1982-1986, [ served as the President of the League of Women Voters
of the United States (the “League”), and prior to that time | had been associated with that
organization in other capacities since 1976. In that regard, I am familiar with and was

involved in the League’s sponsorship of general election presidential debates in 1976, 1980

<1-
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and 1984. The League’s goal in sponsoring general election debates, like that of the CPD,
was to provide the electorate with the educational opportunity of seeing debates among the
leading contenders for the Office of the President.

4. The League sponsored two presidential general election debates in 1980,
using criteria for invitations that are very similar to the CPD’s 2000 criteria: constitutional
eligibility, ballot access, and demonstrated significant voter interest and support. (“The
1980 Presidential Debates: Behind the Scenes,” a League of Women Voters Education Fund
publication, is attached at Tab A.) A candidate could satisfy the League’s demonstrated
voter interest requirement either by obtaining the nomination of a major party or by
achieving a 15% level of national support (or a leve!l of support at least equal to that of a
major party nominee) in national public opinion polls.

5. Based on the application of the foregoing criteria, independent candidate
John Anderson was invited to participate in the first presidential debate sponsored by the
League in 1980. However, President Carter declined to participate in that debate because of
the presence of the independent candidate. As a result, Mr. Anderson and Ronald Reagan,
then the Republican nominee, participated in a two-candidate debate without President
Carter.

6. After the nationally televised presidential debate in which he participated,
Mr. Anderson’s support in the polls dropped, taking his support level below 15% in four of
five polls reviewed by the League after its first debate. Consequently, when the League
sponsored a second debate in 1980, only candidates Carter and Reagan were invited, and the

debate went forward between those two candidates.
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7. As the events of 1980 well demonstrate. an organization such as CPD that
seeks to sponsor general election debates among the leading candidates for the Office of the
President faces a difficult challenge. No candidate is obligated to debate. and there is a
significant risk that a leading candidate would not agree to share the debate stage with a
candidate who enjoys only modest levels of national public support. Thus. the debate
sponsor’s legitimate goal in tormulating its candidate selection criteria ts 10 be suttictently
inciusive so that any candidate properly considered a leading candidate is invited to debate.
but not so inclusive that one or more of the candidates in whom the public has demonstrated
the greatest level of support refuses to debate. Given that the purpose of the CPD’s debates
is to afford the voting public an opportunity to sharpen their views. in a debate format. of
the principal rivals for the Presidency. the absence of one of the leading candidates would
dramatically undercut the educational purpose of its debates.

8. CPD adopted its candidate selection criteria for the debates it hopes to
sponsor in 2000 with the foregoing considerations in mind. as well as with the goal ot
adopting criteria that would be clear and readily understood by the public. In my capacity
as a member of the CPD’s Board, | was involved in the discussions and the decision-making
process that led to the Board’s unanimous decision to adopt the document entitled
Commission on Presidential Debates' Nonpartisan Candidate Selection Criteria for 2000
General Election Debate Participation (the 2000 Criteria”™). a copy of which is attached
here at Tab B. The 2000 Criteria were adopted after extensive consideration of how best to
achieve the CPD’s educational goals. Contrafy to what [ understand the complainanis have
claimed. the CPD’s 2000 Criteria were not adopted with any partisan or pipartisan purpose.

They were not adopted with the intent to keep any party or candidate from participating in
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the CPD’s debates or to bring about a predetermined result. Rather, the Criteria were
adopted to further the legitimate voter education purposes for which CPD sponsors debates.

9, In connection with the debates it sponsored in 1988, 1992 and 1996, CPD
employed an approach to candidate selection that involved the consideration of muliiple
factors in an effort to identify those candidates with a “realistic chance of being elected.”
The earlier criteria, like the current criteria, were intended to identify the leading candidates
for the Presidency. It is my understanding that the Federal Election Commission rejected a
challenge to the CPD’s earlier criteria brought in 1996 and found that the CPD’s criteria
were “objective” and otherwise consistent with the FEC’s regulatory requirements.
Although it would have been easier in some respects simply to employ again in 2000 the
criteria that had already withstood legal challenge in 1996, the CPD recognized from the
experience in 1996 that its contribution to the electoral process likely would be enhanced by
adopting criteria that were clearer and simpler, and the application of which would be very
straightforward.

10.  One of the criteria set forth in the CPD’s 2000 Criteria is the requirement that
a candidate have a level of support of fifteen percent of the electorate, as described more
fully in the Criteria. The CPD’s selection of fifteen percent as the requisite level of support
was preceded by careful study and reflects a number of considerations. It was CPD’s
considered judgment that the fifteen percent threshold best balanced the goal of being
sufficiently inclusive to invite those candidates considered to be among the leading
candidates, without being so inclusive that invitations would be extended to candidates with
only very modest levels of public support, thereby creating an unacceptable risk that leading

candidates with the highest levels of public support would refuse to participate.
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11. T understand that the complainants have alleged that the fifteen percent is an
unattainable level of support for an independent or minor party candidate to achieve without
participation in the debates. CPD’s review of the historical data is to the contrary. As
noted, John Anderson achieved this level of support prior to the first debate in 1980 and,
therefore, was invited by the League to debate. Other independent and third-party
candidacies from the modem era demonstrate the point as well. George Wallace achieved
significant voter support in [968, and Ross Perot enjoyed a high level of popular support in
1992, particularly before he withdrew from the race in July of 1992. (Mr. Perot
subsequently re-entered the race shortly before the 1992 debates.)

12. The CPD considered, but rejected, the possibility of using eligibility for
public funding of general election camnpaigns as the criterion for debate participation rather
than another measure of public support. However, that criterion is itself both potentially
overinclusive and underinclusive. Eligibility for general election funding is determined
based on performance in the prior Presidential general election. We realized that such an
approach would be underinclusive to the extent that it would automatically preclude
participation by a prominent newcomer (such as Ross Perot in 1992), but also would be
overinclusive to the extent it would mandate an invitation to the nominee of a party that
performed well in a prior election, but who did not enjoy significant national public support
in the current election. In addition, while the Congress determined that five percent was a
sufficient level of support for purposes of determining eligibility fér federal funding as a
“minor” party (at a level that is substantially lower than that received by the “major”

parties), as noted, a debate host hoping to present the public with a debate among the
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leading candidates (none of whom are required to debate) must necessarily take into account

a different set of considerations.

[ declare under penalty of perjury that the foregoing is true and correct. Executed on

Dorothy S. Ridings

april 2 2000.
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Corporate Contributors to the League of Women Voters Education
Fund for 1980 Prestidentlal Debates

Leadership Contributors — $530,000 or more (cash or in nd)

Atlantic Richfleld Company Herman Miiler Inc.

BankAmerica Foundation IBM Corporation

Carter Hawley Hale Stores, Inc. Mew York Life Insurance Company
Chevron USA Inc. Young & Rubicam, Inc.

Covington & Burling

Voters Service Grant of $50,080 for State and Local League Activities
Charies Benton Foundation

Mgjor Contyibutors - $25,000
The MacArthur Foundation

Naticnal Supporters

Alcoa Foundation Interiake, Inc.

Anderson Clayton & Company Lever Brothers Foundation
Beatrice Foods Company Liggett Group. Inc.

Blue Bel, Inc. Loctite Corporation

The Coca-Cota Company Merck & Company

First City Mational Bank of Houston Q. L. Corporation

General Electric Company Radio Corporation of America
W, R Grace & Company The Scherman Foundation
Guif Oit Company Sidney Stern Memeorial Trust
Gulf & Western Foundation Texas Utilities Company
Hoffman-La Roche, Inc. Warner Communications, Inc.
Honeywell, Inc. Waste Management Inc.

The LWVEF gratefully acknowledges the many cash and in-kind contributions by corporations in
Baltimore and Cleveland to defray site expenses.

The LWVET also acknowledges, with great appreciation, the rmany cash and in-kind

contributions of League members and cltizens throughout the country to defray the costs of the

Forums and Debates.




On October 28, 1980, 120 milfion Americans,
the largest television audience in our natlon’s
history, watched Jimmy Carter and Ronald
Reagan debate face-to-face, This event
climaxed a long and grueling presidential
campaign. Interest in it — on the part of both
press and public — intensified as the long-
playing drama unfolded and efection day
approached. Would the major presidential
candidates actually face one another in what
had been billed as the superbowl of the 1880
ejection?

The League of Women Voters. which spon-
sored this and the preceding Debate between
Ronald Reagan and John Anderson, as well as
three Presidential Forums during the primary
season, undertook many roles during that
critical ime. It was by turns negotiatog
mediator fundraiser and producer, as it tried
to overcome the obstacles and resolve the
conflicting aims of all those with a stake in the
debates. The public clearly wanted to see and
hear presidential candidates at the same time,
in the same place and under the same

- conditions. The candidates and their strate-

gists understandably were seeking the most
advantageous conditions and were anxious to
control the terms of debates. {f they didn't get
what they wanted at any given time — condi-
tions that changed as the potitical fortunes of
the campaign shifted — they could walk away.
The League’s difficult job was to resolve those
often conflicting interests and make the Presi-
dential Debates a reality.

Against considerable odds. the League was
successful in making two Presidentlal Debates
happen in 1980 — Debates that set several
benchmarks that promise to have a lasting
effect on the way voters ¢choose their presi-
dents. It was the first time a debate sponsor
grappled with the participation of nonmajor
party candidates, an issue that is likely to
persist in future debate presentations. What is
perhaps more important, the League’s suc-
cessive sponsorship of 1976 and 1980 Presi-

dentiat Forums and Debates puts the organi-
zation well on the way toward achleving ane
of its major voters service goals — to establist
such debates as an integral part of every
presidential election.

Laying the Groundwork
for 1980

The League's determination to sponsor Presi-
dential Forums and Debates in 1976 and 196(
was deeply rooted in its own history and
sense of mission. The League has been
caommitted to providing a variety of services
voters since its founding in 1920. State and
local Leagues throughout the country have fo
years offered nonpartisan arenas for candi-
dates to discuss campaign issues so that
voters could make side-by-side comparisons
of the candidates and their views. These
candidate events have deait with every electlv
office from local school boards to the United
States Senate. .
When the League set out in 1976 to bring
presidential candidates together in a series of
primary forums and general election debates,
its sponsorship was thus a natural, though
major. extension of the long tradition of these
state and local League-sponsored candidate
events. And the timing was right. There had
not been presidential debates since 1960,
when John Kennedy and Richard Mixon faced
one another in network-sponscred debates.
Sixteen years latey, In 1976, the public wanted
presidential debates (a Gallup poll showed
that seven out of 10 people were in favor of
debates), and very significaniy, the candi-
daies wanted them, too. With this tide flowing
in its favor, the League was successful in its
first Presidential Debates project. By the end
of the 1976 election season, the League had
presented four Forums at key poiiits during
the primaries and three Debates between the
Republicans’ candidate, Cerald Ford, and the




Democrats’ candidate, Jimmy Carter as well direct the project. began visiting potent -
as one between their running mates, Robert debate sites and committed the whole s -~

Dole and Walter Mondale. zation to ensure that a series of Preside - ..
As the next presidential campaign ap- Forums and Debates would be a2 parto -
proached, the League’s national board 1980 presidential election.
weighed the merits of making so major an As it turned out, a series of four Presi -
effort once again. The League knew from Forums throughout the primary seasor .
experience that there was a huge “consumer scheduled, only three of which took pla
demand” for more thoughtful treatment of the  Though the original schedute provided
{ssues in the campaign and for getting the events at each site, one for Democratic -
candidates to discuss their positions on the one for Republican aspirants, politicalr _ -
issues in a neutrat setling. The board con- dictated that in 1980 only Republican ¢ - -

cluded that debates could serve as essentiala  dates met face-to-face to address key ¢ —

role in 1980 as they had in 1976, by providing  paign issues. The opposiie was true in -

a necessary alternative to the 30- and 60- when forums took place only between [ «»~

second spots and the paid political programs.  cratic candidates. (See Appendix A for¢ -:
Once again, the League mobilized state and  on 1980 Forums).

local Leaques throughout the country, under- Near the end of the 1980 primaries, F

tock a massive fundraising drive, hired staff tlo  Reagan and Jimmy Carter, who each se -

The League of Women Voters Education Fund
- Sponsor of the Debates

The League of Women Voters Education Fund (LWVEF) was established in 1957 as a researcn
and citizen education organization (with 501(c)(3)tax status) by the League of Wormen Voters of
the United States (LWVYUS), a membership and action organization (with 501(c}(4) tax status)
dedicated to promoting political responsibliity through informed and active participation of
citdzens in government. * The LWVEF provides local and state Leagues as well as the general
public with research, publications and other educational services, both on current issues and
on citizen participation techniques. The network of locai Leagues has a multiplier effect in
bringing the Education Fund’s services to the wider public. Through workshops, conferences
and the distribution of pubtications, Leaques disseminate the LWVEFs research and “how-to”
citizen aids.

On the national level, the Education Fund's historic 1976 Presidential Forums and Del ates
paralleled the service to voters that local and state Leagues pravide at election time witt -»e:r
candidate meetings. The Forums were the first serles of their kind presented before the
primaries, and the Debates marked the first time in more than 16 years that presidentia
candidates met face-to-face.

*The two organizations, LWVUS and LWVEF, are explicitly identifled In the text only where the
distinctlons are important to the particular points being discussed. Otherwise, the term “League s
used throughout to refer to the LWVEF.




likely to be his party’s nominee. publicly
agreed to particlpate In League-sponsored
Debates that fail. In fact, Reagan’s announce-
rment came during the last League-sponsored
forum on April 23 in Houston, Texas. Mod-
erator Howard K. Smith put the direct ques-
tion to Reagan and to George Bush: ~if
norminated by your party, would you agree to
participate [in League-sponsored Presidential
Debates]?” Governor Reagan's reply: *l cant
wait.”

Carter's promise came on May 5, 1980 when
he addressed the natlonal convention of the
League of Women Voters of the Uniied States
in Washington, DC. He was asked, "Mr. Presi-
dent. .. we'd like tc know if you'd give your
promise to us today to participate in the
League-sponsored Presidential Debates this
fall if you are the nominee of the Democratic
Party.” Mr. Carter’s reply: “Yes! Yes | will be glad
to participate this fall if | am the nominee. It
would be a great pleasure to be the nominee

and to debate . . .”

With public commitments in hand, the
League turned toward several other issues
related to the Debates, such as eligibility
requirements for candidate participation, for-
mat. number of debates, and selection of
debate sites. As a means of soliciting prelimi-
nary advice on these and other topics, the
League's board established a 28-member Pub-
lic Advisory Commiittee on Presidentiai De-
bates. The committee was chaired by Carla
Hills, former Secretary of Housing and Urban
Development with the Ford Administration.
and Mewton Minow. former chairman of the
Federal Communications Commission under
President Kennedy.

In July, the League’s board announced lts
proposed schedule for the series: three Presi-
dentlal Debates and one Vice-Presidential De-
bate. starting in September. At the same time,
they reviewed some 20 potential debate sites
and identified Baltimore, Maryland; Cleveland,

Ohio: Loulsville, Kentucky; and Portland, Ore-
gon, as the proposed sites for these Debates,
Geodraphical diverslty was a factor In select.
ing the sites, as was the avallablllty of suitable
facilities.

what was lef to determine were the criteria
by which candlidates would be invited to
debate — a process that was to become a
cause celébre,

Criteria: The Debate
About Who Should
Debate

The inclusion of independent and third-party
candidates in presidential debates was com-
pletely uncharted territory. There was no his-
tory to look back on. The Kennedy-fibon
debates In 1960 and the Ford-Carter debates
in 1976 had set a precedent for debates
between major-party candidates, but there
was no precedent for how to deal with the fact
that from time-to-time an independent or
minor-party candidate emerges as a signifi-
cant force in a presidential campaign. Since
1980 seemed to be such a yeat it was
imperative that the League set objective
criteria early by which to detenmnine which
candidates merited treatment as “significant.”
Literally dozens of candidates were inter-
ested in being included. Yet the goal of having
candldates deal with the issues in some deptn
would be defeated if the cast of characters
became too large. The League knew that it
would also be much harder to get the major-
party candidates to agree to debate if they ha .
to share the platform with candidates they
considered less significant. Therefore, the
League decided not only to establish criteria
for the selection of debate participants, but
also to announce these criteria well before
applying them, so that both the public and th
candidates would know all the rules.
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For the League. no issue ook more atten-
tion or involved more discussion than the
development of these criteria. The League
knew that such criteria would not only play a
critical part in the 1980 debates planning, but
alsc that these criteria and the process by
which they were determined would be care-
fully scrutinized. Moregver, the Federal Elec-
tion Commission (FEC), the agency set up to
regulate federal elections, would view the
criteria as a measure of the League’s nonpar-
tisanship. (The FEC permits a debate sponsor
to exercise its discretion as to whom to invite
as iong as debates are nonpartisan and
include at least two candidates. See box,

p. 8. for a detailed description.)

The criteria for selecting candidates to ap-
pear were based on the FECs requirements
and the League's own long-standing and strict
standards far offering voters reliable, nonpar-
tisan pre-election information about candi-
dates and their positions on issues. They had
to be nonpantisan; they had to be capable of
objective appilication, so that they would be as
free as possible from varying interpretations;
and they had to be easy to understand.
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LWV President Ruth J. Hinerfeld meets with
James Baker, chairrman of the Reagan for
President comrnittee (L) and Carter Campaign
Chairrman Robert Strauss (R) lo work out
details for a Carter-Reagan debate.

On August 9, the League's board adopte
three criteria by which invitations would be
extended. Any candidate invited to particig . -
would have to meet all three:

1. Constitutional eligibility ~ Only those ¢ .-
didates who met the requirements of tf -
Constitution of the United States were
considered. Article l. Section ! requires
the President to be a “natural born citi-
zen,” at least 35 years of age, and a
resident within the United States for at
least 14 years.

Baliot access — A presidential candidat
had to be on the ballot in enough state - -
have a mathematical possibliity of winr - -
the election, namely, a majority of vote:
{270) in the Electoral College.

Demonstrated significant voter interest
and support — A candidate could demo
strate significant voter interest and sup
port irt one of two ways: nomination by .
major party; or, for minor-party and ind
pendent candidates, nationwide public
opinion polls would be considered as a
indicator of voter interest and support.
Those candidates who received a levei of
voter suppott in the polls of 15 percent or
a level of support at least equal to that of a
major-party candidate would be invited to
participate in the Debates.
The criteria were announced.at a press
conference in New York City on August 10.
The first and second criteria occasioned little
comment, but the 15-percent level of suppr
in nationwide public opinion polls created
considerable controversy, with the press, tl
public and the candidates all getting into a
mini-debate about the use of polls and the
appropriate threshold for deciding who
should be invited to debate.
Some, including polisters, questioned th
use of polling data to measure significant
voler support, since polls are subject to




sampling error and variation in techniques.
The League acknowledged the fact that poli
data were not perfect, but arqgued that polls
were the best objective measure available for
detemmining how much voter interest and
support a nonmajor party candidate had at a
given point in the course of the campaign.
And that Is what the League had to gauge
before extending invitations.

Others criticized either the use of a specific
figure or the choice of 15 percent as that
figure. Threshold levels ranging between 13
and 25 percent had been discussed by the
Advisory Committee. The League’s board,
after carefully weighing the options, declded
that a speciiic figure, though admittedly arbi-
trary, would provide the most objective basis
for a decision. In seltling on the 15-percent
figure. the board took into account a number
of factors: the records of public opinion polis
in previous presidential elections and their
relationship to election outcomes; the sub-
stantial obstacles faced by nonmajor party

candidates; and variations among public opin-

ion polling techniques and the precision of
their results. The board concluded that any
nonmajor party candidate who, despite the
odds such candidates face, received even a
15-percent level of support in the polls
should be regarded as a significant force in
the eiection.

The League’s board also decided that it was
essential to apply the criteria to nonmajor
party candidates as close in time to the first
Debate as was realistically possible. To allow a
sufficient amount of poll data to be gathered
between the last major-party convention and
the scheduled first Debate, which was
targeted for the third week in September, it
was clear that the League could not effectively
apply the criteriz until the second week in
September.

At the sarme August 10 press conference, it
was announced that the League would extend

formal Invitatlons to the major-party candl-
dates later that week at the concluslon of thi
Democratic National Convention. (The Repu
licans had met In July,)

Realizing that decisions made In early Sep -
tember while appropriate at that time, migt-
not remain so, the League’s board had also
determined that it was essentlal, In order to
be faithful to the purposes of the Debates, t
reserve “the rlght 1o reassess participation ¢
nonmajor party candidates in the event of
significant changes in circumstances during
the debate period.” League President Ruth J
Hinerfeld gave clear notice at the August 10
press conference that the board would revie «
such candidates’ standings before subseque ~
debates in light of the established criteria,
then extend or withhold Invitations
accordingly.

The establishment of the criteria ¢leared : -
way for the League to invite candidates to
debate.

The Politics of
Debating

By the summer of 1980, as the League was
ready to extend invitations to the major-party
candidates, the public commitments those
candidates had made in the spring to partici-
pate in League-sponsored Debates had begun
to waver, The political climate had changed.
John Anderson's independent candidacy had
gained momenturn and had become a force
to be reckoned with by both the candidates
and the League.

On August 19, a week after the Democr:
nominated Jimmy Carter as thelr standarc
bearer in 1980 (Ronald Reagan had alreac
been nominated by the Republican Party),
League forrnally invited Jimmy Carter and
Ronald Reagan to participate In a series of
three Presidential Debates — the final date




sites and formats to be worked out at a later
time.

By late August nelther candidate had said
yes to the League’s [nvitation. Starting on
August 26, the League began to meet with
their representatives In joint sesslon to dis-
cuss the whole debate package, including the
number of debates, dates, sites and formats,
and to secure an agreement {rom both candi-
dates to debate. Carter strateglsts wanted
earller debates, Reagan strategists wanted
later debates; Carter representatives wanted
more debates, Reagan representatives wanted
fewer debates. All these specifics were put on
the table for discussion — none of the differ-
ences seemed Insurmouniable. Yet at the end
of this meeting neither side made a commit-
ment to debate ~ each was waiting to see
whether John Anderson would be included.

On Septernber 9, after reviewing data from
five different polling organizations. in consul-
tatlon with three polling experts (not involved
in the polls being used), the League an-
nounced that John Anderson met its criterla,
and he was immediately invited to participate
in a three-way Debate In Baltimore on Sep-
tember 21.° He accepted immediately, as did
Ronald Reagan. Jimmy Carter announced that
he would participate in a three.way Debate
only after a two-way Debate with Ronald
Reagan. Having established lts criteria and
having invited John Anderson, the League
would not agree to Carter’s proposal.

Foliowing the September 9 decision, the

*The flve polling organizations whose data the
League examined were: Louis Harris Assoclates,
the Los Angeles Times, the Roper Organization,
NBC/Associated Press and the Gallup Poll. The
three polling experts consulted by the League
were : Mervin Fieid, Chairman of the Board of the
fleld Research Corporation; Lester R. Frankel,
Executive Vice-President of Audits and Surveys,
Inc.: and Dr. Herbert Abelson, Chairman of the
Board of Response Analysis Corporation.

League set up meetings with the candldat: -
representatives to reach agreement on the
detalis of the first Debate, scheduted for
September 21. All aspects of this first Deb. -
in Baltimore were agreed upon by Reagan -
Anderson representatives. Carter had still .-
agreed to debate.

The invitation to debate remained open
Jirmimy Carter, and the League indicated th .
thircl podium would be held In readiness fi -
him at the Baltimore Debate In the hope tr +
he would be present. For several days, the
possibility of a third pedium or *empty chz -
was the source of considerable speculatior -
the press and a favorite topic for political
cartoonists. However when It became app -
ent that Jimmy Carter would not change hi -
mind about participating in a three.way Ge
bate, the League announced that there wo .
be no “empty chair® in Baltimore. The first
1980 League-sponscred Debate took place
Septernber 21 as scheduled, but only Reag -
and Anderson took part. (See AppendixBf -
details on 1980 Debates.)

in sponsoring the Baltimore Debate, the
League had held firm to its plan to Invite al
significant candidates to debate and had not
agreed to Carter’s condition that he would
appear in a three-way Debate only after
debating Ronald Reagan ane-on-one. How-
ever, the League also recogriized that the
Baltimore Debate had failed to meet its goal
of giving voters an opportunify to see and
hear ali of the significant presidential candi-
dates at the same time, in the same place --
under the same conditions. Unfortunately, -
prospects for a three-way Debate did not
improve after September 21. With Carters
terms unchanged and with Anderson still
showing enough support in the polls to ms
the League’s criteria for participation, it ap-
peared there might be ne further debates.

Yet it was becoming increasingly clear th -
the public wanted more debates. The Leag «




was caught between the “irresistible force” of
voter demand and the “immovable object” of
Carters demand. In an effort to break the
stalemate. the League called all three candl-
dates’ representatives shortly after the Baitj-
more Debate and put forward a new package.
The League now offered a two-way Debate
between Carter and Reagan tied to a three-
way Debate among Carter, Reagan and Ander-
son. This tire Carter and Anderson accepted,
but Reagan rejected the plan.

Al the same time the League made this
offer, it also invited all three vice-presidential
candidates to participate in a Debate In Louis-
ville, Kentucky. Democrat Walter Mondale said
yes, Independent Patrick Lucey said yes, but
Republican George Bush said no. When Bush
said no, Mondale then declined the League
invitation, and the vice-presidential debate
was cancelled.

The presidential series also appeared
doomed. The League withdrew its proposal
when no agreement could be reached, and
.. there seemed very little hope of working out
any future agreement. In the next few weeks,
however, several developmerits helped to
break the stalemate, Voter interest in a debate
between the major-party candidates continued
to build, as evidenced by major national
pubtic opinion polis released during that
period. Editorials and columns appeared in
some of the nation’s leading newspapers and
madgazines calling on Jimmy Carter and
Renald Reagan to debate one-on-one.

During this same period, the polls also
showed that John Anderson’s support was
eroding. In mid-October. in keeping with the
policy established when the criteria were an-
nounced, the League’s board reviewed his
eligibility for participation. The board exam-
ined the resutts of five nationa! polls taken
between Septernber 27 and October 16, con-
ducted by the same polling organizations
whose resuits the League had examined in

LWVEF offtcials brief the journalists who
formed the panel of questioners for the
debate in Baltimore between Ronald Reagan
and John Anderson.

making its eariy September decision. Four of
these five polls showed John Anderson’s leve!
of support below 15 percent, clearly below the
levels of support he received in those same
polis in early September. In consultation with
the same three polling experts with whom [t
had conferred earlfer the League’s board
determined that John Anderson no longer -
met the League's criteria. The League then -
on October 17 — invited Jimmy Carter and
Ronald Reagan to debate in Cleveland, Ohio
on October 28. Both candidates accepted the
invitation.

The scenario was very different from that
first envisioned by the League. As griginally
planned, a debate so late in the campaign
would have been the last in a series of three, a
serfes that wouid have offered the possibility
of varying the subject matter and format. Now,
the two main contenders would have only one
chance to face one another. October 28 had
become transformed from one in a series of
opportunities for candidates and voters to
deal thoughtfully with the issues inlo a
winner-take-all event.

With such high stakes, planning for the
actual Debate was a delicate process, Candi-
dates' represeniatives were concerned about
audience size, color of backdrop, the place-




ment of still photographs in the hall, etc. But
the format was of greatest concern.

For the very reason that the Cleveland
Debate would now be the only one between
the two major-party candidates, the League
urged a format that wouid produce the freest
possible exchange on the broadest possible
range of campaign Issues — namely, using
only a moderator to direct the flow of ex-
change between the two candidates. it was a
format that had worked exceptionally weli in
the second of the 1980 League-sponsored
Forums in Chicage.

for exactly the same reason — that it was to
be the only Debate between Carter and
Reagan — this format was not acceptabie to
either candidate. With the stakes so high,
neither was willing to take his chances on
such a free-flowing format. Both Insisted on a
more predictable exchange, using a mod-.
erator and panelists as in the 1960 and 1976
debates.

The League, iike many viewers and press
critics, was far from satisfied with either this
format or that of the September Debate. The
fact was, however, that the candidates’ repre-
sentatives insisted on the “modified press
conference” format of both Debates,
negotiated to the minutest detail. It was that
or nothing,. )

Closely aliied to the format issue was that of
panel selection. The League had developed a
roster of 100 journalists from which the
moderators and panelists for both Debates
were finally drawn. League staff conducted an
exhaustive search through consuitation with
professional media associations, producers of
major news analysis shows and editors and
news directors represerting minority media.
Particular attention was given to the jour-
nalists’ areas of expertise and their reputation
for fair and objective reporting of the issues.

The final selections were made by the
League in consuitation with the co-chairs of

The Le.

When the {eague announced in No e~
1979 its intention to sponsor a seri <
Presldentiat Forums and Debates, it . :-
the midst of a prolonged struggle o --
ing sources and the structure of fed .-~
candidate debates with the Federal .-
Commission (FEC), the agency setvz -
regulate federal elections under the -3~ -
Federal Election Carnpaign Act (FEC 4
the provisions of that act made it un aw .
any corporation or union “to make a <~ --
tion or expenditure in connection wi = 1~
election to any political office.. . .*Ir -~
while the LWVEF was planning the 1¢ ~-
Presidential Forums, the FEC inform
vised the League that corporate and
funds to finance the Forums would . -~ -
prohibited as long as such contribut -=
not have the “effect of supporting or 2. --
particular parties or candidates.” But ~ -
after the LWVEF had already conductc -~ ~.
forums series partly financed by corporate
and union contributions, the FEC Issued a
policy statement barring 501(c)(3) organi-
zations such as the LWVEF from accepting
corperate or union donations to defray the
costs of such events as debates. The FEC
admitted that corporate and union donatios
to the LWVEF were not political contribution
or expenditures under FECAs definitinn ~¢
those terms, but the agency sald tha --
LWVEFs expenses were nevertheless - -
bursements “in connection with" an¢ - -~
and therefaore could not come fromce -~ -
Of union sources.

The 1976 decision, which was mad
advarice of the League-spornisored Foi © .
Debates, had a devastating effecton | - ;.




ns to fund these Presldential Debates.
sced to rely solely on contributions from
viduals and unincorporated organizations,
League was unable to raise enough
to cover the full cost of the 1976
ates.
February 1L 1977, convinced that Presi-
Hal Debates were an important edu-
Honal service to the publle, and fearing the
~ declson would have an Impact on state
focal League-sponsored candidate events,
> League of Women Voters of the United
tes, the League of Women Voters Educa-
on Fund and the League of Women Voters of
Angeles sued the FEC, challenging lis
cision to prohibit the LWVEF from accepting
orate and unlon money.
5 a resuft of the lawsuit and FEC public
zarings on the Importance of debates to an
formed electorate, the FEC cancelled its
zriier decision and agreed to begin the
ocess of writing regulations that would
2rify Issues of debate funding and sponsor-
p. The League did not believe that any
gulations in this area were necessary but
=w them as a way to remove the chilling
keffect of the FEC's prior action on potential
¥ Corporate denors.
¥ The process of setting those reguiations
took almost three years. In order to duarantee
nonpartisanship, the FEC formulated regu-
tations limiting sponsors of debates to those
who might reasonably be expected to act in a
nonpartisan manner and by establishing strict
fules as to who might be invited to participate
tn the debate.
The agency’s first attempt at reguiation was

veloed by the Senate in September 1979,

d the FEC: Financing the Debates

Thus the FEC began the rulemaking process
agaln and developed a regulation that took
effect on April 1L 1980, barely in time for the
League to undertake the massive fundraising
necessary to sponsor the 1980 Presldential
Debates. This regulation broadened sponsor-
ship of debates to 501 (c)(3) and 501 (c)(4)
organizations that did not endorse, support or
oppose politlcal candidates or partles. It also
allowed bona flde broadcasters and the print |
media to spend corporate money {o stage .
debates. It left to the discretion of the sponsor
the method by which candidates were chosen
to participate. The FEC stated that debates are” *
required to be nonpartisan and left it up to the
sponsor as to how that was to be achleved.

As soon as the new regulation went Into
2ffect. the League began to raise money from -
corporations for the 1980 Presidential De-
bates. A breakthrough In securing the neces-
sary amount of funding came when six major
corporations each contributed $50,000. (See
inside front cover for list of corporate contri-
butors.) (The largest single contribution n the
history of the LWVEF's Debates project was a
gift of $250,000 from the Charles Benton
Foundation In 1976, made before the 1976
FEC ruiing.)

In all, the League raised and spent nearly
$700, GO0 {or the 1960 Presidenilal Forurns
and Debates, which could not have taken
place without the generous contributlons of
the corporaticns and individuals involved.

This $700.000 was greatly augmented by the
value of velunteer hours — particularly those
of League members In Baltimare, Louisville,
Portland and Cleveland — making the Debates
far more than a million dollar effort.




the Advisery Committee, Carla Hills and
Newton Minow, aRer they discussed the pool
of journaiists with the candidates’
representatives,

The League preferred to keep the candi-
dates’ representatives entirely out of the panel
selection process. However because of the
tremendous significance of the Cleveland De-
bate, the candidates’ representatives insisted
on belng involved In almast every decislon ~
large and smatl.

Aloock Back...and a
Loolk Ahead

Scholars Steven Chaffee and Jack Dennis write
that while many questiorns about debates
need more study and research che conclu-
sion drawn from studies of the 1960 and 1976
presidential debates is that “the debates make
substantial contributions to the process of
democracy and perhaps even to the longer-
term viability of the system. The research
offers a great deal of support for the proposi-
tion that the debates serve important informa-
tional functions for voters. ™ They enable the
voter to weigh the alternatives being proposed
by each candidate, and “as an information-
gathering device they have the unique viriue
of allowing a simuitaneous consideration of
the alternatives, * without which the voter is
forced to gather information from “a large
series of such discontinuous, one-sided pres-
entations as advertisements, news reports of
speeches, and party conventions.”

When scholars, historians and political ob-

‘The FPast and Future of Presidentiatl Debates,
Austin Ranney, £d. “Presidentlal Debates: An
Empirical Assessment” by Steven M. Chaffee and
Jack Dennis. 1979, American Enterprise {nstitute,
p. 98,

*ibid.. p. 99.

bid.. p. 99.

servers write the definitive history ofthe .-
Presidentlal Debates, how will they be vis ..
What contributions did they make towarc .
democratic system of government? How -- -
the League’s experience as sponsor — be -
successes and lts fallures — serve to imp

the quality of debates in the future?

Although it is too early to achieve an
historical perspective, it is possible to ma--
some teliing observations abaout the sign -
cance of the 1860 Presidential Debates ar -
the lessons to be learned. The nature anc -
quality of the 1984 presidential campaign -
fast-approaching event — will be affected | -
how constructively we use the intervening
time to evaiuate the 1980 Presidential Det -
experience in order ta build a better one is
1984.

Presidential Debates in 19847 Yes, Presi -
tial Debates every four years are now beco -
ing the nonm: never before have we had
debates in consecutive presidential eleciio -
This nascent tradition, together with voten
heightened sense of entittement — a right 1o
see and hear presidential candidates debate
the issues at the same time, in the same place
and under the same conditions — will weigh
heavily against the reluctance of future candi-
dates to participate.

But even if the weight of voter expectation
overrides the resistance of major-party candi-
dates, the complex problems surrounding the
participation of minor-party and independ
candidates remain. In a 1379 report, the 2
Century Fund Task Force on Televised Pres
dential Debates called this "the singie mos:
difficult issue confronting Presidential De-
bates.” {The 20th Century Fund is an inde-
pendent research foundation that studies
economic, political and social institutions a
issues.) In 1980, the League tackled the isst -
with its eligibillty criteria. That approach will
be a starting polnt for all future efforts to se
rules for debate participation.




In 1980:

the Carter-Reagan Debate.

Backstage at the Debates

In 1975, the Federal Communications Commission niled that debates could be exempt t’rcm
the “equal time~ restrictions of Section 315 of the Communications Act of 1934 if sponsorship
was independent of both broadcasters and candidates and the debates could be classified as
bona fide news events. Thus, In 1976 and 1980, the League served as the Independent” |
sponsor of the Debates, which were covered by the broadcast media as news events. 7+~

s 45.8 million households, appro:drmtziy 120 million viewers, in the United States watc.hed

e 1204 members of the media were present In Baltimore to cover the Anderson- Reagan _
Debate; 1L.632 media representatives were in Cleveland to cover the Carter-Reagan Debate.
This Included stll photographers and print, TV, radlo and forelgn Journalists.

@ The Volce of America broadcast the Debates tive or tape-delayed in Engilsh to a wortdadde
listening audlence. VOAs 39 language services used excerpts of the Debates In tran.slaﬁon
for newscasts. The Debates were broadcast live In Spanish to alf of Latin America, @

The League itseif gives the 1980 Presiden-
tial Debates experience mixed reviews. It takes
pride in the history-making nature of its
efforts. And it takes pride in adhering to its
main goal. The League’s persistence did
enable American voters. in record-breaking
numbers, to hear significant presidential can-
didates debating the issues. [t met an unques-
tionable "consumer demand”: an October
1980 national public opinion poll found that
73 percent of the people surveyed wanted
such debates. Voters had two opportunities to
make side-by-side comparisans of candidates
and their positions on the issues. In an
election characterized by slick candidate
packages ~ 30- and 60-second radio and
television advertisements and canned
speeches - the League Debates gave the
roters the solid information they needed to
help them cast an informed vote.

Yet despite the clear demand from volers
for this service. the 1980 Presidential Debates
were in constant jeopardy. League plans for a
CcOomprehensive series of four Debates ~ three
among presidential candidates and one

among their running mates — had to be
abandoned; a three-way Debate never took
place; and because the major-party candidate -
met only once, that Debate took on all the’
burdens of 2 “winner-take-all” event. I1ssues
concerning structure and format were
negotiated to the minutest detail. Candidates
were unwilling to try new formats, and they
threatened to walk away from debating at
many turns if they did not get what they
wanted.

These difficulties faced by the League in 1980
will be facing the League or any other debates
sponsor in the future. Whenever a major
candidate sees disadvantages in sharing a
platfoim with an opponent. a debate may not
take place. And whenever the smallest featu
of the plan seems disadvantageous. the thre
to walk away can hold the effort hastage. To
ensure that improved debates become a
reqular part of every presidential election, a
to examine and improve the political
communications process (how candidates
communicate to voters their stands on issue -
the LWVEF has embarked on a three-year




.

[

Above, LWVEF Chair Ruth J. Hinerfeld briefs
the press the day before the Cleveland debate
between Jimmy Carter and Ronald Reagan.

project leading up to the 1984 presidential
election. The League will reach out 10 the 73
percent of Americans who have said they are
in favor of debates through their various
organizations, institutions and as individuals.

The purpose of this effort is to raise Issues
about the ways In which candidates
communicate with the electorate, and to
educate the public about debates and the
whole political communication process. Tt
events will inciude town meetings, opinion
leader gatherings and hearings among
others. Above all, this project will identify ¢ -
mobilize the debates constituency so that ! -
constituency can demand of future candid: -
that they face each other and the public in .
open exchange of ldeas.

The League's primary goal is to see that
presidential debates occur in 1984 and In | ~-
future, and that the debates progess contir .- -
to be improved. The League’s experience : <
sponsor of Fresidential Debates in 1976 ar -
1880, combined with the long tradition of
state and local (eague-sponsored candidar
events, places the organization in an ideal
position to ensure that this happens. -




Appendix A
1980 Presidential Forums®

First Presidential Forum

Wednesday, February 20, 1980
8:30-10:00 p.m. EST
Manchester New Hampshire

Moderaton

Pacnelists:

Candldates:

Format:

Howard . Smith, broadcast
journalist

Joseph Kraf, syndicated
columnist

Eileen Shanahan, managing
editor, Washington Star

Representative John Anderson
Senator Howard Baker
Ambassador Qeorge Bush
Governor John Connally
Representative Philip Crane
Senator Robert Dole

Govermor Ronald Reagan

Part |. Seven questions were
posed. The candidate to
whom a question wasg first
addressed had two minutes to
respond; the other six candi-
dates each had one minute to
respond. Total: 1 hour.

Part iI. Individuais from the
audience directed their ques-
tions to a speclific candidate
who was given one and one-
half minutes to respond. Totat:
23 minutes.

Part lll. Each candidate was
given one minute to make a
closing statement. Total: 7
minutes.

* Questions for each forum could cover any

subject.

Second Presidential Porum

Thursday, March 13, 1980
8:00-9:30 p.m. CST
Chlcago, linols

Moderaton
Candidates:

Format:

Third

Howard K. Smith

Representatlve John Andersol
Ambassador George Bush
Representative Philip Crane
Governor Ronald Reagan

Part [. The moderator di-
rected questions to specific
candidates; after the inltlal re-
sponse, ail the candldates
were free to participate in a
discussion of the issue. Total:
90 minutes, -

Part 11, Individuals from the
audience asked questions; th
format for response was the
same as in Part I, Total: 26
minutes.

Part 11l Each candidate was
allotted one minute for a clos-
ing statement. Total: 4 min-
utes.

Presidential Forum

Wednesday, April 23, 1980

§:00-9:60 p.m.
Houston, Texas
Moderatorn

Candldates:

Format:

CS5T

Howard K. Smith
Ambassador George Bush
Covernor Renald Reagan
Same as in Second Presiden-
tial Forum. Part I: 45 minuies.
Part 11: 13 minutes. Fart Itl: 2
minuies.



Appendix B

1980 Presidential Debates®

First Presidential Debate

Sunday, September 21, 1980
10:00-:11:00 p.m, EST
Baltimore, Maryland

Moderaton:

PancHlsts:

Candidates:

Format:

Bili Moyers, public television
commentator/producer

Charles Corddry, reporter
Baltimore Sun

Soma Golden, editarial writer,
New York Tlmes

Danie! Greenberg, syndicated
colurnnist

Carol Loomis, board of
editors, Forture magazine
Lee May. reporter, Los Angeles
Times

Jane Bryant Quinn, columnist,
fewsweek magazine

Representative John Anderson
Governor Ronald Reagan

Each panelist asked one
question. Each candidate was
given two and one-half
minutes to respond; then each
had an additional one minute
13 seconds to challenge the
other's response. Each
candidate was allotted three
minutes for a closing
statement. Totak: one hour.

*Questions for each debate could cover any
subject.

Second Presidential Debate

Tuesday, Gctober 28, 1980
9:30-11:00 p.m. EST

Cleveland, Ohio

Moderator:
Panellsts:

Candidates

Format:

Howard K. Smith

Harry Ellis, Washington staff
correspondent, Christian
Science Monitor

Willlam Hilliard, assistant
managing editor, Fortland
Oregonian

Marvin Stone, editor U.S.
Mews and World Report
Barbara Walters,
correspondent, ABC News

President Jirnmy Carter
Govermor Ronald Reagan

Part [. Each panelist directe
one question to a candidate
who was given two minutes
respond. The panelist then
asked a follow-up question,
and the candidate had one
minute to respond. The san .
question was directed to the
other candidate, who had the
same opportunity to respond
to that question and a follow-
up question. Each candidate
was then given one minute to
challenge the other’s re-
sponse. Total: 40 minutes,

Part {I. Each panelist aske
one question to which eac -
candidate had two minute:
respond. Each candidate v - -
then given one and one-hz
minutes for a rebuttal. Eac
had one minute for a sum
buttai. Total: 40 minutes,
Part l1l. Each candidate hi
three minutes for a closing
statement. Total: 6 minule -



Appendix C

Public Advisory Commitfee®

Caria Hills, Co-Chair
Robert Anderson
Jerry Apodaca
James David Barber
Charles Benton
Shirley Temple Black
Douglass Cater

Sol Chaikin
Archibald Cox

Lee Hanna

Dorcthy Height
Harriet Heritges
Ruth J. Hinerfe!d

Bill Brock, Chairman
Republican Natlonal Committee

Newton Minow, Co-Chalr
Beniamin Hooks

Pat rfutar

Jim Karayn

Jewel Lafontant

Lee Mitchell

Austin Ranney

Sharen Percy Rockefeller
Carmen Delgado Votaw
Paul Wagner

Charis Walker

Caspar Weinberger

Ex-officio
John White, Chairman

Demaocratic Mational Committee

*When the Advisory Committee was formed, Anne Armstrong served as one of the co-chair:
She resigned on July 2. 1980 to play a major role in the Republican presidential campaign. -~-
was succeeded as co-chair by Carla Hills.
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Executive Director

COMMISSION ON PRESIDENTIAL DEBATES ANNOGUNCES CANDIDATE SELECTION
CRITERIA, SITES AND DATES FOR 2000 DEBATES

(Washington, D.C.,...) Commission on Presidential Debates (CPD) co-chairmen Paul G. Kirk, Jr.
and Frank J. Fahrenkopf, Jr. today announced the candidate selection criteria to be used in the 2000
general election debates as well as the dates and sites for the debates.

1 Kirk and Fahrenkopf noted that afier each of the last three general elections, the CPD had
: undertaken a thorough review of the candidate selection criteria used in that year's debates. After
extensive study, the CPD has adopted a three-part standard for 2000 which is detailed in the

attached document. “The approach we anhounce today is both clear and predictable,” Kirk and
Fahrenkopf said.

The CPD co-chairmen also announced four dates and sites for the 2000 debates:

¢ First presidential debate: Tuesday, October 3, John F. Kennedy Library and
the University of Massachusetts, Boston, MA

e Vice presidential debate: Thursday, October 5, Centre College, Danville, KY

¢ Second presidential debate: Wednesday, October 11, Wake Forest University,
Winston-Salem, NC

o Third presidential debate: Tuesday, October 17, Washington University in St. Louis, MO

o Madison, WI and St. Petersburg, FL have been selected as alternate sites.

Established in 1987, the nonpartisan, nonprofit CPD sponsored and produced the 1988, 1992, and
1996 general election debates. The CPD also undertakes research and partners with educational and
public service organizaticns to promote citizen participation in the electoral process. In 2000, the
CPD, with McNeil/Lehrer Productions, wiil produce “Debating our Destiny,” a two-hour PBS
special featuring interviews with participants in presidential debates since 1976.

The CPD intends to make extensive use of the Internet in its 2000 educational efforts, building on
its 1996 voter outreach program, DebateWatch *96. Details of the CPD’s Internet activities, which
will be supported by corporate and nonprofit entities specializing in interactive application of the
Internet, wiil be announced in the next several weeks. Background information on the CPD’s
mission, history and educational projects is available on its website: www .debates.org. The CPD
will collaborate with the Freedom Channel in its work.

{more)
Coechairmen Hunorary Cu-chamnen Dhrectors
Frank ] Fahrenbopt, Je Curald R Fond Clitford L. Alexander, Jr. Antosa Hernande:
Padl G. Kurk,, Jr. Jian Carter Howard G. Busfett Caroline Kennedy
Runabd Beagan Senator Paul Coverdell Mewton N. Minow
Executine Directar luhn €. Danforth Ducachy Redings

Janet H Brown ) Representatin e Jennifer Dunn




COMMISSION ON PRESIDENTIAL
DEBATES' NONPARTISAN CANDIDATE SELECTION CRITERIA
FOR 2000 GENERAL ELECTION DEBATE PARTICIPATION

A INFTRODUCTION

The mission of the nonpartisan Comimission on Presidential Debates (the “CPD™) s to
ensure, for the benefit of the Amertcan electorate, that general election debates are held every
four years between the leading candidates for the offices of President and Vice President of the
United States. The CPD sponsored a series of such debates in each of the past three general
elections, and has begun the planning, preparation, and organization of a series of nonpartisan
debates among leading candidates for the Presidency and Vice Presidency in the 2000 general
election. As in prior years, the CPD’s voter educational activities will be conducted in
accordance with all applicable legal requirements, including regulations of the Federal Election
Comunission that require that debate sponsors extend invitations to debate based on the
application of “pre-established, objective™ cniteria.

The goal of the CPD's debates is to afford the members of the public an opportunity to
sharpen their views, in a focused debate format, of those candidates from among whom the next
President and Vice President will be selected. In the last two elections, there were over one
hundred declared candidates for the Presidency, excluding those seeking the nomination of one
of the major parties. During the course of the campaign, the candidates are afforded many
opportunities in a great variety of forums to advance their candidacies. In order most fully and
fairly to achieve the educational purposes of its debates, the CPD has developed nonpartisan,
objective criteria upon which it will base its decisions regarding selection of the candidates to
participate in its 2000 debates. The purpose of the criteria is to identify those candidates who
have achieved a level of electoral support such that they realistically are considered tp be among
the principal nivals for the Presidency.

In connection with the 2000 general election, the CPD wiil apply three criteria to each
declared candidate to determine whether that candidate qualifies for inclusion in one or more of
CPD’s debates. The criteria are (1} constitutional eligibility, (2) ballot access, and (3) electoral
support. All three criteria must be satisfied before a candidate will be invited to debate.

B. 2000 NONPARTISAN SELECTION CRITERIA

The CPD's nonpartisan criteria for selecting candidates to participate in its 2000 general
election presidential debates are:

1. EVIDENCE OF CONSTITUTIONAL ELIGIBILITY

The CPD's first criterion requires satisfaction of the eligibility requirements of
Article 11, Section 1 of the Constitution. The requirements are satisfied if the candidate:

(more)



a. is at least 35 years of age,

b. is 2 Natural Born Citizen of the United States and a resident of the
United States for fourteen years; and

o ts otherwise eligible under the Constitution.

2. EVIDENCE OF BALLOT ACCESS

The CPD's second criterion requires that the candidate qualify to have his/her
name appear on enough state ballots to have at least a mathematical chance of securing an
Electoral College majority in the 2000 general election. Under the Constitution, the candidate
who receives a majority of votes in the Electoral College (at least 270 votes), regardless of the
popular vote, is elected President.

3. INDICATORS OF ELECTORAL SUPPORT

The CPD's third critenion requires that the candidate have a level of support of at
least 15% (fifteen percent) of the national electorate as determined by five selected national
public opinion polling organizations, using the average of those organizations’ most recent
publicly-reported results at the time of the determination.

C. APPLICATION OF CRITERIA

The CPD’s determination with respect to participation in the CPD’s first-scheduled
debate will be made after Labor Day 2000, but sufficiently in advance of the first-scheduled
debate to allow for orderly planning. Invitations to participate in the vice-presidential debate will
be extended to the running mates of each of the presidential candidates qualifying for
participation in the CPD’s first presidential debate. Invitations to participate in the second and
third of the CPD’s scheduled presidential debates will be based upon satisfaction of the same
multiple criteria priot to each debate.

Adopted: January 5, 2000




BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of )
MUR 4987
The Commission on Presidential Debates

DECLARATION CF FRANK NEWPORT, Ph.D.

I, Frank Newport, give this declaration based on personal knowledge.

1 [ am Editor-in-Chief of the Gallup Poll. For over sixty years, the Gallup
Organization has been the world leader in the measurement and analysis of people’s
attitudes, opinions and behaviors. I have been associated with the Gallup Organization
since 1987, and have served as Editor-in-Chief of the Gallup Poll since 1990. In my present
capacity, I have direct or indirect responsibility for the over 50,000 interviews conducted
annually by the Gallup Poll.

2. Prior to joining the Gallup Poll, I was a partner at the Houston research firm
of Tarrance, Hill, Newport and Ryan, where I conducted public opinion and market research
for a wide variety of businesses and organizations across the country. In that capacity, [ was
involved in the implementation and analysis of hundreds of market research and public
opinion polls.

3 [ obtained my master’s degree and Ph.D. in Sociology from the University of
Michigan and have taught sociology at the University of Missouri - St. Louis. My writing
on public opinion polling has appeared in numerous scholarly publications, including the

American Sociological Review, the New York Times, the American Journalism Quarterly,

the Journal of Political and Medical Sociology, Social Forces, Public Opition Quarterly,

and Public Perspectives, and I regularly appear on national television and radio programs as
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an expert on public opinion polling. [ also serve on the Board of Directors of the Roper
Center for Pubiic Opinion Research and as a Trustee of the National Council on Public
Polls. I have extensive expenence in the conducting of public opinion polling, the
methodologies used by public opinion pollsters, the leading organizations involved in public
opinion polling and the strengths and weaknesses of public opinion polling.

4 The science of public opinion polling is by far the best mechanism we have
for accurately measuring public sentiment. Public opinion polling in this country is a highly
developed and tested scientific process by which polling experts seek to arrive
mathematically and objectively at the best estimate of public opinion on a specific topic at
specific time. Public opinion polling, and in particular national polling conducted during
the presidential general election campaign, has a high degree of reliability. The National
Council on Public Opinion Polls (“NCPP”) recently conducied 2 study to examine the
reliability of pre-election poiling conducted in the 1996 presidential election. NCPP
averaged the final poll estimates of several leading survey organizations and found that the
public polling results matched very closely, within 2%, the actual electoral results. The
NCPP also analyzed final presidential election polls dating back over 50 years. NCPP’s
study found that average poll error has been similarly low for presidential elections between
1956 and 1996. Moreover, both the methodology and frequency of political polling have
improved and continue to improve. (The 1948 election is often cited by polling critics as
proof of the unreliability of polls, Not only has the science of conducting public opinion
polling advanced tremendously since 1948, but the polls conducted in 1948 were conducted
far in advance of Election Day. It is likely that significant shufts in voter sentiment occurred

in the substantial interval between the time the polls were conducted and Election Day )
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5 One element of public opinion polling that is often misunderstood is the
margin of sampling error. A poll seeks to pinpoint the best estimate of public opinion at a
given time. The percentage figure reported by a polling organization reflects that
organization's best estimate of the matter surveyed. The margin of sampling error that is
usually reported with survey results indicates that, due to a variety of random factors, the
reported sample estimate could vary by a certain number of percentage points from the
actual state of public opinion on that day. That does not mean that a result anywhere within
the margin of error is just as likely as the reported estimate. Rather, the reported result is
the polling organization’s best objective estimate of where public opinion stands at a
specific point in time.

6. Another way in which polls can be misinterpreted is when the result of an
election is compared to a poll taken well before the election as a means of criticizing the
perceived accuracy of the poll. A public opinion poll is an estimate of public opinion at the
time the poll was taken, and is not a prediction of where public opinion will be at a later
point in time.

7. [ currently serve as a consultant to the CPD and in that regard provide CPD
with consuiting services and advice in the areas of polling methodology and statistics. 1 was
retatned in this connection prior to the CPD’s announcement of its Nonpartisan Candidate
Selection Criteria for 2000 General Election Debate Participation.

8. The CPD has made the determunation that one of the criteria it will apply in
deciding which candidates it will invite to participate in its 2000 debates is whether the
candidate has a level of support of at least 15% (fifteen percent) of the national electorate as

determined by five selected national public opinion polling organizations, using the average
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of those orgaruzations’ most recent publicly reported results at the time of the CPD's
determination. I have been retained as a technical advisor to the CPD in connection with its
implementation of the 15% standard.

9. The CPD has decided that in order to apply the above criterion, it will
consider publicly reported results from the following national opinion polling organizations:

ABC News / Washington Post; CBS News / New York Times; NBC News / Wall Street

Journal, CNN / USA Today / Gallup; and Fox News / Opinion Dynamics. Each of these

five polling organizations is nationally recognized and well-respected and each has a fine
record of conducting public opinion polls in a reliable, professional and scientific manner
These polls are referred to widely for reputable estimates of a candidate’s standing. In
addition, these organizations each can be expected to poll frequently and regularly in the
final weeks of the 2000 Presidential campaign.

10 CPD will not be conducting its own polls or instructing the organizations on
how to conduct their research. Rather, CPD has made the decision to rely on the
professional judgment of the survey research scientists and professionals who work for the
polis to make decisions on how to collect their data and report their results. I am generally
familiar with the methods employed by the five organizations, and I believe that it is
reasonable to conclude that polls by these organizations will be conducted in a responsible,
prqfessional manner, and that they will be conducted frequently during the time period
directly before and between the CPD’s scheduled debates.

11 There will be some unavoidable differences in the methodology employed by
each polling organization, for example, there may be differences in the definition of the

national electorate, the sample size used, and the wording of questions used by the polling
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organizations. These types of differences do not in and of themselves mean that any of the
polls use unreasonable methodology or that any of the polls are conducted in a manner that
is not objective. To avoid any methodological differences the CPD would have to limit
itself to using one poll. Instead, in order to eliminate over-dependence on any one poli,
CPD has chosen to use a simple average from among results recently reported by the above-
listed organizations.

12.  The use of an average of a number of polls in this context is reasonable. The
average of a number of polls can be determined in a scientific, objective manner, and that
average will be a good indicator of a candidate’s level of public support. Indeed, the use by
the CPD of an average could have the result of reducing random error that may be
associated with the use of data from only one source.

13.  Most national polls provide respondents the opportunity to volunteer the
name of candidates whose names are not presented in the survey question. Some survey
organizations also will ask “open-ended” questions in order to pick up the names of any
candidates whose support appears to be building among the electorate. It is up to each
polling organization to determine at what level of support it will report results relating; toa
particular candidate and at what level of support it will include a candidate’s name in the
question itself Based on my experience, [ believe that there is an extraordinarily high
likelihood that any candidate who enjoys a level of support that approaches 15% of the
national electorate would be included among the candidates identified in the polling
questions asked by the organizations on whose polis CPD will rely.

14, Given polling practices in the recent past and my professional expectations

regarding polling to be done in connection with the 2000 general election campaign, I
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expect that the sample sizes for the five polls selected by the CPD will be roughly the same.
[n the event that they are not, I do not expect that minor differences in sample sizes used
will in and of themselves cause significant variation in the results reported by the polis, or
that small differences in sample sizes will make one poll significantly more reliable than
another. This is based on my belief that each of the organizations employs professional:
scientific and reliable methods. In addition, given past experience, the polling organizations
are not likely to allocate undecided votes among the candidates at that stage of the campaign
when the CPD will be consulting their polls. Some polling organizations allocate
undecideds in their last polls before an election, while others never do allocate undecideds.
Polling organizations also have different mechanisms they use to allocate undecideds. It is
my understanding that the CPD has made the decision to rely on the judgment of the polling
firms themselves in regard to the undecided allocation issue, and that the CPD will not
attempt to repercentage or allocate undecideds itself.

15. I declare under penalty of perjury that the foregoing is true and correct.

Executed on May !, 2000

A S

Frank Newport
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